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Washington Letter 


Monroe Doctrine Made Statutory 
NACTMENT of the substance of 
the Monroe Doctrine has been ac- 

complished. Congress, on June 18, 

1940, passed House Joint Resolution 

No. 556, sometimes called the Hemi- 

sphere Bill, which declares: 

1. That the United States would not 
recognize any transfer, and would not 
acquiesce in any attempt to transfer, 
any geographic region of this hemi- 
sphere from one non-American power 
to another non-American power; and 

2. That if such transfer or attempt 
to transfer should appear. likely the 
United States shall, in addition to other 
measures, immediately consult with the 
other American republics to determine 
upon the steps which should be taken 
to safeguard their common interests. 

The timeliness of this action renews 
our interest in the text of the original 
Monroe Doctrine. It was enunciated 
in President James Monroe’s seventh 
annual message to Congress, December 
2, 1823; and its different parts ap- 
peared at several piaces in that mes- 
sage. The portion which comes near- 
est to stating in one place the substance 
of the Doctrine is quoted on this page 
and reproduced on page 551. It is from 
one of the three original texts, the copy 
(made by a clerk but signed by Presi- 
dent Monroe) which was sent to the 
House of Representatives. Another 
copy, sent to the Senate, is now in the 
National Archives; and a third copy is 
in the Department of State. 

The substance of the Monroe Doc- 
(rine was separated, in Monroe’s mes- 
sage, into three parts, although they 
are somewhat run together in the text 
of the message. There is the portion 
countering Russia’s attitude of aggres- 
sion in Alaska (long prior, of course, 
fo its acquisition by the United States, 
which was not until 1867) ; the portion 
forestalling the threat of interference 
in South America by Europe’s Holy Al- 
liance Or some of its members (this 
being the “allied powers” to whom 
“onroe refers) ; and the portion of the 
message declaring generally the isola- 
tion doctrine of the United States. The 
pervasiveness of the Monroe Doctrine 
Mm our history is indicated by the state- 
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ment of James Bryce, in 1894, that “the 
idea that the United States is entitled 
to forbid any new establishment by any 
European power on its own continent” 
constitutes “the one fixed principle of 
foreign policy which every party and 
indeed every statesman professes.” 

President Monroe addressed the two 
houses of Congress as: “Fellow Citi- 
zens of the Senate and House of Rep- 
resentatives.” He had spoken in the 
message of the efforts, of the United 
States and the Russian Imperial Gov- 
ernment, through the ministers of the 
two countries, “to arrange by amicable 
negotiations the respective rights and 
interests of the two nations on the 
northwest coast of this continent” 
(Alaska), and noted that such negotia- 
tions and discussions were judged a 
proper occasion “for asserting, as a 
principle in which the rights and in- 
terests of the United States are in- 
volved, that the American continents, 
by the free and independent condition 
which they have assumed and main- 
tain, are henceforth not to be con- 
sidered as subjects for future coloniza- 
tion by any European powers.” 


Text of Doctrine 


In this historic message, President 
Monroe recounted statements made at 
the commencement of the previous ses- 
sion of Congress, as to a great effort 
“then making in Spain and Portugal to 
improve the condition of the people of 
those countries” which at that time ap- 
peared to be conducted with extraor- 
dinary moderation. He remarked, 
however, that “the result has been so 
far very different from what was then 
anticipated,” and continued: “Of events 
in that quarter of the globe, with which 
we have so much intercourse and from 
which we derive our origin, we have 
always been anxious and _ interested 
spectators. The citizens of the United 
States cherish sentiments the most 
friendly in favor of the liberty and 
happiness of their fellow-men on that 
side of the Atlantic. In the wars of 
the European powers in matters relat- 
ing to themselves we have never taken 
any part, nor does it comport with our 
policy so to do. It is only when our 
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rights are invaded or seriously menaced 
that we resent injuries or make prepa- 
ration for our defense. With the 
movements in this hemisphere we are 
of necessity more immediately con- 
nected, and by causes which must be 
obvious to all enlightened and impartial 
observers. The political system of the 
allied powers is essentially different in 
this respect from that of America. This 
difference proceeds from that which ex- 
ists in their respective Governments: 
and to the defense of our own, which 
has been achieved by the loss of so 
much blood and treasure, and matured 
by the wisdom of their most enlight- 
ened citizens, and under which we have 
enjoyed unexampled felicity, this whole 
nation is devoted.” 

The message of President Monroe 
continues with the portion herewith re- 
produced from the original text as fol- 
lows: “We owe it therefore to can- 
dor, and to the amicable relations exist- 
ing between the United States and 
those powers, to declare that we should 
consider any attempt on their part to 
extend their system to any portion of 
this hemisphere, as dangerous to our 
peace and safety. With the existing 
colonies or dependencies of any Euro- 
pean Power we have not interfered, and 
shall not interfere. But with the Gov- 
ernments which have declared their in- 
dependence and maintained it, and 
whose independence we have, on 
great consideration, and on just prin- 
ciples, acknowledged, we could not view 
any interposition for the purpose of 
oppressing them, or controlling in any 
other manner their destiny, by any Eu- 
ropean power, in any other light than 
as a manifestation of an unfriendly dis- 
position towards the United States.” 

The text (not given in the photostat) 
continues: “In the war between those 
new Governments and Spain, we de- 
clared our neutrality at the time of their 
recognition, and to this we have ad- 
hered, and shall continue to adhere, 
provided no change shall occur which, 
in the judgment of the compe- 
tent authorities of this Government, 
shall make a corresponding change on 
the part of the United States indis- 
pensable to their security.” 

The message referred to late events 
which “shew that Europe is still un- 
settled”; noted that the “allied powers” 
had “interposed by force in the internal 
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concerns of Spain”; and said that the 
extent to which such interposition may 
be carried “is a question in which all 
independent powers whose governments 
differ from theirs are interested, even 
those most remote, and surely none 
more so than the United States.” 

The so-called isolation policy of the 
United States, as set forth in Monroe’s 
message was expressed thus: “Our pol- 
icy in regard to Europe, which was 
adopted at an early stage of the wars 
which have so long agitated that quar- 
ter of the globe, nevertheless remains 
the same which is, not to interfere in 
the internal concerns of any of its pow- 
ers; to consider the government de facto 
as the legitimate government for us; to 
cultivate friendly relations with it, and 
to preserve those relations by a frank, 
firm, and manly policy, meeting in all 
instances the just claims of every 
power, submitting to injuries from none. 
But in regard to these continents cir- 
cumstances are eminently and con- 
spicuously different. It is impossible 
that the allied powers should extend 
their political system to any portion of 
either continent without endangering 
our peace and happiness; nor can any- 
one believe that our southern brethren, 
if left to themselves, would adopt it 
of their own accord. It is equally im- 
possible, therefore, that we should be- 
hold such interposition in any form 
with indifference. If we look to the 
comparative strength and resources of 
Spain and those new Governments, and 
their distance from each other, it 
must be obvious that she can never sub- 
due them. It is still the true policy of 
the United States to leave the parties 
to themselves, in the hope that other 
powers will pursue the same course.” 

Historical Background 

A better understanding of the Mon- 
roe Doctrine may be had by observing 
a little of its background. Some months 
before Monroe’s Message, and on Au- 
gust 20, 1823, a “private and confiden- 
tial” letter to the United States min- 
ister to Great Britain, Richard Rush, 
was written by the British prime minis- 
ter, George Canning. Among other 
things, he expressed the view that the 
recovery of her American colonies by 
Spain was hopeless; that Great Britain 
did not aim at possession of any portion 
of them; but that she “could not see any 
portion of them transferred to any other 
Power, with indifference.” 

Canning, by this letter, sought to in- 
duce Rush to negotiate with him toward 
having their two governments intimate, 
by a declaration, their “joint misappro- 
bation ef such projects” as that of any 
European power which might look to 
“a forcible enterprise for reducing the 
[Spanish American] colonies to subju- 
gation, on the behalf or in the name of 


Spain; or which mediates the acquisi- 
tion of any part of them to itself, by 
cession or by conquest.” He concluded 
with the argument that, “I am per- 
suaded, there has seldom, in the his- 
tory of the world, occurred an oppor- 
tunity when so small an effort of two 
friendly Governments might produce so 
unequivocal a good and prevent such ex- 
tensive calamities.” 

This effort of the British prime min- 
ister was aimed at what he believed 
might be the aggressive intentions of 
France. Later he was assured by 
Prince Polignac that France would not, 
under any circumstances, act against 
Spain’s former colonies by force of 
arms. Canning, satisfied with this un- 
derstanding, did not press his idea of a 
joint declaration with the United States. 

The United States made no response 
to Prime Minister Canning’s proposals, 
for two reasons: first, because they did 
not involve recognition of the Latin 
American Republics; and second, be- 
cause Secretary of State John Quincy 
Adams felt it would be better not “to 
come in as a cock-boat in the wake of 
the British man of war.” 

Appreciation is here expressed for 
portions of the above material to Dr. 
St. George L. Sioussat, in charge of 
the Manuscript Division of the Library 
of Congress; to Dr. Henry Steele 
Commager, of New York University, 
through his Documents of American 
History, Croft’s American History 
Series, 1934; and to Richardson’s Mes- 
sages and Papers of Presidents, vol. 
II, 1896, Government Printing Office. 


Washington and the War 

When a nation is ninety per cent, or 
more, heartily in favor of one side 
in a deadly war, but at the same 
time is almost equally in favor of keep- 
ing out of the war, an impossible bur- 
den is imposed upon its repesentatives 
or agents in charge of its government. 
They are expected to “do something 
about” two decidedly inconsistent de- 
sires of their constituents; to do it at 
once; to do it so as to make the right 
side win; and to keep everybody en- 
tirely free from blame in the end, no 
matter how the war turns out. 

Wherefore, we need not be too sur- 
prised if certain fictions are main- 
tained and various asides are uttered 
to placate our ostensible views. We 
vote five billion dollars as one year’s 
defense appropriation and then enact a 
two billion dollar supplemental defense 
appropriation. We devise an emergency 
tax bill to raise one billion dollars an- 
nually for five years, it being intended 
for use in paying off the four billion 
dollars of bonds known as the “Na- 
tional Defense Series” which will raise 
the Government’s debt limit to forty- 
nine billion dollars. 











We give additional powers to the 
Executive and withhold other powers, 
We talk of keeping Congress in session 
permanently during Europe’s emer- 
gency; or is it our emergency, and, 
if not, when will it become that? 

But we are keeping out of this war. 
We are the complete masters of our 
own fate and therefore we will not be 
drawn into a war against our will. 


Naturalization Administrator 

The naturalization service, lately 
transferred from the Labor Depart- 
ment to the Department of Justice, has 
been placed under the administrative 
control of Major Lemuel B. Schofield, 
as Special Assistant to the Attorney 
General. Major Schofield is from Penn- 
sylvania, having been, formerly, first 
assistant District Attorney in Philadel- 
phia; later Director of Public Safety 
of Philadelphia; thereafter in the prac- 
tice of law; and, more recently, pro- 
fessor of Criminal Law at Temple Uni- 
versity School of Law. 


Judge Green Retires 


Judge William R. Green, of the 
United States Court of Claims, upon 
his request therefor, was retired, effec- 
tive May 29th. By an order .of the 
same date he was made an active mem- 
ber of the Court to hear and determine 
questions arising in cases heard by him 
during the June and October, 194 
terms of the Court. Judge Green is 84 
years of age and has served on the 
Court of Claims since 1928. Prior to 
that time he served in Congress since 
1911; and before that was judge of a 
State Court in Iowa since 1894. His 
home in Iowa was at Council Bluffs. He 
was born in Colchester, Connecticut; 
was admitted to the Illinois bar in 1882; 
and shortly thereafter began the prac- 
tice of law in lowa. 

Judge Green was a Republican and 
appointed to the Court of Claims by 
President Coolidge. Upon the occasion 
of accepting his resignation to retite- 
ment status, President Roosevelt said: 
“Permit me to express my appreciation 
of your long and faithful service as 
a member of the judiciary, and to ex- 
tend to vou my best wishes for your 
health and happiness.” 


Congressman Jones to Court of 
Claims 


Representative Marvin Jones, of 
Amarillo, Texas, has been appointed 
and confirmed by the Senate to fill a 
vacancy on the Court of Claims, left by 
the death, early in April, of Judge 
Thomas S. Williams. In view of the 
war situation, it was desired that Mr. 
Jones continue his duties in Congress, 
which he has decided to do until the 
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end of his present term. He plans, 
thereafter, to take the oath and assume 


the duties of a judge of the Court of 
Claims. 
Mr. Jones has been in Congress for 


‘wenty-four years, and is Chairman of 
the Agriculture Committee. He was 
admitted to the bar in 1907. While prac- 
lieing law at Amarillo, he was, in 1913, 
‘ppointed Chairman of the Board of 

al Examiners, for the Seventh Su- 
Preme Judicial District of Texas. He 
‘tered Congress in 1917: and there- 


er has been reelected to each suc- 
ceeding Congress. 


The suit by Grover C. Bergdoll, 
World War draft dodger, to obtain all 
of the $500,000 estate which the Gov: 
ernment had seized from him was 
thrown out of the District Court of the 
United States for the District of Co- 
lumbia by Justice Jennings Bailey, upon 
a holding that he had lost the right to 
get back his property in full, having 
forfeited his citizenship and _ other 
rights when he deserted from the 
Army in time of war. 

The Government will allow Bergdoll 
about 80 per cent of his property, less 
certain deductions. It was explained 


by Francis J. McNamara, Special As- 
sistant to the Attorney General, that 
20 per cent of the value of the estate 
will be placed in the German special 
deposit account in the Treasury to pay 
American citizens who have valid claims 
against Germany from the first World 
War. Besides this, the Government 
will deduct 2 per cent for administra- 
tive purposes and withhold $200,000 for 
income taxes. The remainder, if any, 
will be handed over eventually to Berg- 
doll who now is serving a three to 
seven year sentence in prison at Gov- 
ernors Island, New York. 
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Administrative Law as a Part of our Governmental Process — Misgivings and Opposition 
Aroused by it—Process is here to Stay—What of the Future? 





By Larirp BELL* 
Of the Chicago Bar 


governmental machinery today. Many things 

about the process disturb lawyers brought up in 
the older tradition. Combination in one body of ex- 
ecutive, legislative and judicial powers offends them; 
delegation to small boards of wide powers to legislate, 
under standards of increasing vagueness, curtailment of 
court review of administrative decisions—these and 
many other factors of the new procedure have aroused 
misgivings and opposition. Defenders of the process 
plead the practical necessity for expedited govern- 
mental machinery, and claim for it great advantages in 
expertness. Objectors are swept aside as apostles of 
old fogeyism. Yet doubt persists among many men, 
including men who are on the whole sympathetic with 
the objectives of the new legislation. 

A major underlying doubt—and a growing one 
is in regard to the fusion in certain commissions of 
the functions of prosecutor and judge. What follows 
is written on the assumption that the administrative 
process is here to stay, that its development has been 
necessary if government is to cope with an increasingly 
complex society, and that it is on the whole a good 
process. It is, however, submitted that if administra- 
tive boards are to function well they must function 
fairly. It is submitted that they must also be believed 
to be functioning fairly. On both these grounds there 
should be greater separation of the roles of prosecutor 
and judge than at present. 

In the scores of commissions now operating under 
federal and state laws, issues of fact in complaints ini- 
tiated by the commissions are determined by the com- 
missions themselves. Often the facts are heard in the 
first instance and findings made by a trial examiner 
appointed by the commission from its own. staff. 
While the trial examiner’s report on the facts is not 
final, it is usually the basis for the findings of the com- 
mission itself. In many cases the findings of the trial 
examiner are purely formal and involve issues largely 
uncontested. But in an increasing area the findings 
are far from formal and the issues are bitterly con- 
tested. With each new commission this area is en- 
larged, and when it comes to fields surcharged with 
emotional bias, such as that of the National Labor Re- 
lations Board, the impartiality of the fact-finding agency 
becomes a matter of real moment. 

It is a fundamental concept of justice that no man 
shall sit in judgment upon his own case. At any 
rate many of us had supposed so. It now appears from 
the writings of some of the more ardent advocates of 
the administrative process that this was just a plati- 
tude tossed off long ago by Lord Coke—a “time-worn 
dictum,” which presumably no longer has validity. 


’ ‘HE administrative process bulks large in our 





*Chairman, Committee on Administrative Law, Chicago Bar 
Association. 


Some observations on the subject may still be permis- 
sible, however, on the assumption that the dictum still 
has merit. 

It is probably too late to insist on complete separa- 
tion of prosecution and judgment in commissions. The 
commission form of agency is too thoroughly established 
to make it practical to question some fusion of the 
functions at this late date. The blessing of the Su- 
preme Court has been conferred with increasing fervor 
upon the constitutionality of the administrative process, 
despite the fusion of functions, and it is hardly to be 
hoped that there can be any turning back now. 

Other considerations than constitutionality may be 
weighed, however. The device may be within the 
powers of the legislature and still lack perfection. It 
may offend no constitutional prohibition when a com- 
mission with power to initiate complaints hears its own 
counsel prosecute its own complaint and solemnly de- 
cides that it was right when it complained. But it 
may nevertheless offend the sense of justice of some 
worthy people. Gilbert & Sullivan immortalized a 
device like that when the Lord Chancellor in Iolanthe 
passed on his own application to marry his ward. Those 
old-fashioned writers thought the idea funny. Today 
it is apparently a device of efficiency. But it may still 
be thought that the arrangement is not a sound one, 
and specifically that it is not wise for the commission to 
find its own facts. 

Chief Justice Hughes crisply summarized the situa- 
tion in saying, “An unscrupulous administrator might 
be tempted to say, ‘Let me find the facts for the peo- 
ple of my country and I care little who lays down the 
general principles.’ ” 

Even Dean Landis, who may perhaps be regarded 
as the leading advocate of the administrative process, 
said, in his Storrs Lectures: 

“No one can fail to recognize that there are dangers 
implicit in this combination of functions in an admin- 
istrative agency.” 

In Great Britain, where no constitutional issues are 
involved, but the principles of natural justice are nev- 
ertheless respected, this issue has been actively debated 
in recent years. The Committee on Ministers’ Pow- 
ers, which formulated the so-called Sankey report m 
1936, criticizes the fusion of functions of prosecutor 
and judge, and makes a further point as to the nature 
of the interest which disqualifies the judge from pass- 
ing upon his own case. 

“Indeed we think it is clear that bias from strong 
and sincere conviction as to public policy may operate 
as a more serious disqualification than pecuniary mm 
terest. No honest man acting in a judicial capacity 
allows himself to be influenced by pecuniary interest: 
if anything, the danger is likely to be that through fear 
of yielding to motives of self-interest he may uncom 
sciously do an injustice to the party with which his 
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pecuniary interest may appear to others to identify him. 

But the bias to which a public-spirited man is subjected 

if he adjudicates in any case in which he is interested 

on public grounds is more subtle and less easy for him 
to detect and resist.” 

The preliminary report of the Attorney General’s 
Committee on Administrative Procedure is also inter- 
esting on this question. This Committee was formed 
after the Walter-Logan Bill became a serious possibil- 
ity in Congress. It was appointed to investigate and 
report, and its preliminary report is entirely of a 
soothing nature. It deprecates most urbanely all hurry 
and precipitate action. But it recognizes that perhaps 
all is not completely well in regard to the subject-mat- 
ter here under discussion. It says: 

“The Committee believes that anrong its most impor- 
tant subjects of investigation are the position of the 
trial examiner, the personnel filling that position, the 
limitations which the classification of the position and 
the resulting salaries have imposed upon obtaining quali- 
fied men, and the relationship of the trial examiner to the 
case which he has heard and to the agency which he 
has served.” 

The Circuit Court of Appeals for the 7th Circuit, 
in setting aside an order of the National Labor Rela- 
tions Board on the appeal of the Inland Steel Company, 
said of one of the points involved: 

“It also illustrates, in a minor fashion, what this 
record, as a whole, convincingly discloses—that is, the 
danger of imposing upon a single agency the multiple 
duties of prosecutor, judge, jury and executioner.” 

It may not be unfair to regard Dean Landis’ justifi- 
cation of this fusion of functions as the authentic de- 
fense of the administrative enthusiasts. After stating,’ 
as above indicated, that there are dangers implicit in 
the combination of functions, he argues that what is 
missing is merely the traditional check upon prosecu- 
tion, and that actually there are still many checks upon 
abuse. For example, he points out that the adminis- 
trative process moves in a narrow field and does not 
deal with matters involving human sympathies in- 
timately. The necessity of recording findings of fact 
is said to constitute an automatic corrective. He 
points out that “a certain professionalism of spirit” 
has developed, without, however, making it very clear 
that this brings about unbiased judgments. He de- 
clares that the process must be giving satisfaction be- 
cause it has grown so rapidly in recent years. He 
goes one step further and insists that the process is 
vindicated because the judicial review has been nar- 
rowed in recent laws rather than broadened. “In other 
words, the protest of the theorists against the absence 
of checks is contradicted by the course of practical leg- 
islative judgments which are limiting the checks that 
now exist.”” It seems that the old-timers that liked 
checks and balances have now somehow become the- 
orists, 

Dean Landis concedes that the process is susceptible 
ot abuse and that it is more susceptible to interference 
‘rom members of the executive and legislative depart- 
ments than similar proceedings in a court, owing 
largely to the traditions protecting the courts. He 
points out that the trial examiners’ staffs have on the 
Whole too little competence and are not adequately 
paid ; also that the members of an administrative agency 
are over-worked and have to delegate a great deal of 
their work to examiners. But he winds up: 

Despite disadvantages such as these, the net bal- 


— — 
iz “The Administrative Process,” Yale University Press 
1938, 





ance would still seem to favor leaving adjudication 
with the administrative. The necessity for coordinating 
enforcement with policy is still so urgent as not to 
lead lightly toward the divorcement of these functions.” 

It is hard to suppress a query whether any prosecut- 
ing officer has ever failed to feel that the necessity for 
“coordinating enforcement with policy” is very great 
indeed. Lord Jeffrey was very efficiently coordinating 
enforcement and policy during the Bloody Assizes. 
But the precedent has not been well regarded. 

When the realm of dispute is in such technical mat- 
ters as are involved before many of the commissions, 
it may well be that the effect of the fusion is not very 
bad. So long as the administrative determination is 
confined to questions of unfair methods of competition, 
or what might be the public convenience, interest and 
necessity in radio, or even what might be in the in- 
terest of consumers or investors in public utility hold- 
ing companies, the decisions are as a rule probably 
not, as Dean Landis says, “open to the broad range of 
human sympathies.” But increasingly the administra- 
tive process is being extended to areas which are not 
so technical and lacking in human appeal. Human 
interest certainly attaches to the controversies with 
which the National Labor Relations Board is required 
to deal. It is more than a coincidence that the attacks 
upon the fusion of functions of prosecutor and judge 
have grown in intensity since this Board began to 
function. If we could feel confident that the admin- 
istrative process were not to be extended further into 
such fields, we might be more philosophical about the 
situation. But increasingly the creation of an admin- 
istrative board seems to be the legislative solution of 
hard problems. When a situation is too hot for Con- 
gress to handle, statesmen create a board, tell it to do 
the right thing, and hurry on to the really serious busi- 
ness of getting reelected. 

In the light of these problems, the Board of Man- 
agers of the Chicago Bar Association has adopted a 
proposal recommended by its Committee on Adminis- 
trative Law which is designed to promote greater im- 
partiality in the original determination of facts. The 
proposal is brief: 


“We recommend that, in consideration of the Walter- 
Logan bill now pending in Congress, or in additional 
legislation, the present method of determining issues of 
fact in adjudicative proceedings initiated by adminis- 
trative agencies themselves be radically revised. 

“The value of the administrative process in govern- 
ment is recognized. The need for prompt and expert 
determination of issues of fact in administrative cases 
is recognized. But the necessity for having the facts 
determined with practical finality by the agency which 
is in control of the prosecution is not recognized. 

“Typically, such an agency assigns trial examiners 
from its regular staff to hear testimony and to report 
findings of fact. With these findings before it, the 
agency determines the facts. Its determinations are 
to a high degree conclusive. If supported by substantial 
evidence, the facts as found by the agency cannot be 
questioned on any appeal. The need for review of ques- 
tions of fact is less if the machinery for the determina- 
tion of facts inspires confidence; it is greater if it does 
not. When a prosecuting agency with its own staff 
determines the facts upon which the agency bases its 
orders, the proceeding does not command confidence. 

“We recommend that, with respect to all administra- 
tive agencies which exercise adjudicative functions and 
have power to initiate complaints, a panel of trial ex- 
aminers be created, selected for general competence, ade- 
quately paid, and protected in long tenure of office; and 
that appointment, and assignment of trial examiners to 
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particular cases, be made by someone other than the 
prosecuting agency. With due regard to special com- 
petence in particular fields, trial examiners should be 
available for such proceedings in all designated agen- 
cies and not confined to any single agency. 

“The agency should not be required to accept the 
findings of fact of the trial examiner, but as to any 
issue of fact in which the findings of the agency and 
trial examiner are not in accord, court review should 
be without presumption in favor of either. There 
should be no court review of an issue of fact upon 
which the trial examiner and the agency agree, if the 
findings on such issue are supported by substantial evi- 
dence. In the occasional case where no trial examiner 
is used the entire record should be reviewable on ap- 
peal.” 


This proposal is designedly general in its terms. If 
the general scheme for effecting greater independence 
for the trial examiner is desirable, the details can 
easily be filled in later. By what agency he should be 
appointed, by what agency assigned to cases, what 
should be his salary and his term of ‘office, whether he 
should be appointed like members of the Board of Tax 
Appeals, the independence and competence of which 
have attained general acceptance—these and many 
similar questions may be passed for the present. The 
important thing at this stage is to decide whether the 
trial examiner should be given an independent status. 

That most trial examiners in most cases are im- 
partial may readily be conceded. But it is mere com- 
mon sense to recognize that under the present scheme 
of trial examiners no man can wholly rid his mind of 
a consciousness of where his pay-check comes from 
and to whom he is beholden for his job. No great 
dignity now attaches to the office of an examiner, and 
there is little about the nature of the work to attract a 
high degree of ability and independence to the job. 
If an examiner were given something of the standing 
of a branch of the judiciary, his dignity and inde- 
pendence would be enhanced and able men would be 
attracted. At present examiners, like members of the 
boards themselves, get no protection from any of the 
traditions of detachment that custom has built up 
around the judiciary. Examiners are just plain folk 
working in the same office as the prosecutor. While 
there may in some commissions be office rules against 
consultation between the examiner and the lawyer who 
is trying to make a record, they are not such taboos 
as those which keep an advocate from consulting a 
judge during the course of a case. 

“Professionalism of spirit” may work in the reverse. 
An ominous item appeared in the investigation by the 
Smith Committee of the House of Representatives in- 
vestigating the work of the N.L.R.B. The trial ex- 
aminer in the proceeding of that board against the 
Inland Steel Company wrote the chief trial examiner 
during the hearing: “Sol (the attorney for the board) 
apparently is well satisfied the way the case is going, 
including the record up to and including the staged 
walking [out] of yesterday. I too am satisfied, Nat, 
that you have a good record. I’m taking no chances, and 
so far as I’m able you'll continue to get a good record.” 
The findings of such a trial examiner may possibly be 
objective, impartial and fair, but it is hard to feel con- 
fident that they will be believed to be so. 

The proposal of the Chicago Bar Association is by 
its terms applicable to all federal agencies, provided 
they initiate complaints. This proviso probably elimi- 
nates a large part of the one hundred thirty odd admin- 
istrative agencies in the federal government. On the 
other hand, the recommendation would apply to most of 


the conspicuous agencies and those exercising the larg- 
est powers. The proposal could be adopted without 
any material impairment of the day to day operation 
of such agencies. There may be reasonable difference 
of opinion on whether there should be one panel of 
examiners for all boards. The Bar Association’s con- 
clusion was that while consideration should be given 
to special qualifications of examiners by the agency 
which assigns them, there should be a single panel for 
all commissions. Certainly to the extent that it is 
desirable to divorce the trial examiner from the bias 
of the particular commission, this decision seems 
sound, 

It is hard for the mere practitioner, not indoctrinated 
with the zeal that seems to possess those associated 
with the commissions, to see what valid objection can 
be made to the proposal. It is hard for him to see 
why an examiner appointed and assigned and protected 
in his tenure as recommended would not be at least as 
competent as the present type of examiner. It is hard 
for him to see why any commission that is trying to do 
a sincere job should not prefer, and greatly prefer, to 
have facts determined by an impartial person. Some 
mysterious spirit seems to take possession of those 
charged with administering a board. They become 
crusaders and a holy ardor inspires them. Because 
their hearts are pure they feel strongly the “necessity 
for coordinating enforcement with policy.” They forget 
that their successors may not be so starry-eyed, and 
that such institutions last a long time after the first 
fine frenzy of the crusade is past. Public utility com- 
missions which started a short time ago with high 
purposes have not always been free of reproach in 
later years. In recent administrations, when many new 
governmental agencies have been establishing them- 
selves, devoted men have been blazing new trails. It 
has been natural for them to resent anything that 
hampers their work, even obdurate facts that dont 
quite fit their plans. The sincerity of these advocates 
of the administrative process commands respect. But 
one can’t resist a feeling that their judgments are 
warped by their zeal, and that they would not be so 
devoted to coordinating policy and enforcement if 
some less consecrated apostles were administering the 
agency. 

Advocates of the administrative process with a longer 
view might well be content with less “coordination.” 
If the work of the agency is worth doing, it is worth 
doing in a way that inspires confidence. So long as 
the agency is in a position to make its facts fit its pre- 
conceptions, that confidence will be withheld. It would 
seem worth while to take steps to enhance such conf- 
dence. It is submitted that the Chicago Bar Associa- 
tion’s proposal is a practical step to that end. 





Low-Cost Law Service Projects 
Disapproved 


Because it can not accept the premise that large 
numbers of people can not get legal service or can not 
obtain it at a reasonable price, a committee of the Wis 
consn State Bar Association, in its Report to the June 
meeting of the Association, is unable to go along with 
the legal service bureau or neighborhood law office 
idea. 

Members of the committee are satisfied, the report 
says, that legal services are available to all and that 
the lawyers of Wisconsin are not only rendering serv- 
ice at reasonable rates but are giving their services 
without charge where the circumstances warrant. 
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___Visit of American Bar Association to Paris in 1924 


We reprint herewith from our November 
1924 issue a picture of five illustrious men who 
came together in Paris to celebrate in their re- 
spective representative capacities the kinship of 
French and American law and the friendship 
and fraternity existing between the bar of 
France and that of the United States. 

There were Millerand and Poincaré, two ex- 
presidents of the Republic of France; Baton- 
ner Fourcade, the titular head of the Paris 
bar; Charles Evan Hughes, the then President 
of the American Bar Association; and Myron 
lr. Herrick, the Ambassador of the United 
States. Many of you who look upon that pic- 
ture will remember the happiness of that occa- 
sion. Those of our hosts who still survive will 
remember it with anguish of spirit. 

Those of us who made the joyous pilgrim- 


age to Paris and heard the gracious eloquence 
of our leader, now Chief Justice of the United 
States, doubtless remember that wonderful and 
inspiring memorial to the valor and loyalty of 
the French lawyers which stood in the historic 
room called “The Hall of Lost Footsteps.” 
There the figure of a man in the distinctive 
robes of the French advocate knelt before the 
Angel of Justice, who tendered him a sword, 
and to the angel were ascribed the words: 
“Justice Arms Her Sons.” 

It is the hope of every man and woman in 
this fortunate land of ours, that war will not 
come to us, as it has to France. But if war 
comes the lawyers of the United States, as the 
lawyers of other democracies, will know how 
to defend our liberties and our democratic way 
of life. 





“RESTRAINT OF TRADE” 


[The American Medical Association Case] 


By WALTER P. ARMSTRONG 
Of the Memphis Bar 


HE Supreme Court has denied certiorari in the 

case of United States v. American Medical Asso- 

ciation, et al. This refusal to review the decision of 
the Court of Appeals of the District of Columbia means 
that there will now be a trial on the merits. Prior to 
that time comment upon the probable outcome would 
be improper. 

However, the opinion of Chief Justice Groner of 
the Court of Appeals, thus sanctioned by the Supreme 
Court, settles the law of the case and it is to that phase 
that attention is directed. 

There has been some confusion as to what is pre- 
cisely involved in the case. An examination of the 
record, briefs and opinion discloses that the issues are 
easily understandable. 

The American Medical Association, the Medical 
Society of the District of Columbia, Harris County 
Medical Society (Houston, Texas), Washington 
Academy of Surgery and certain doctors, who were 
officers of one or the other of these organizations, were 
indicted for conspiracy to restrain trade in the District 
of Columbia in violation of Section 3, of the Sherman 
Antitrust Act. 

In that section Congress, in the exercise of its plen- 
ary power to legislate for the District, has declared 
that “every contract, combination in form of trust, or 
otherwise, or conspiracy in restraint of trade or com- 
merce in. . . the District of Columbia . . . is hereby 
declared illegal.”” The inclusion of the Texas Associa- 
tion and the individual defendants living without the 
District is based upon the fact that they are charged 
with participating in an alleged conspiracy initiated 
and consummated within the District. 

The gravamen of the charge is that the defendants 
conspired to impair or destroy the business and activi- 
ties of Group Health Association, Inc., a non-profit 
cooperative association for the provision of medical 
care and hospitalization to its members and their de- 
pendents. 

As alleged in the indictment, Group Health is an 
association of employees of certain executive depart- 
ments of the Government employed in the District, 
eighty per cent earning annual incomes not over 
$2,000.00. It provides medical care and hospitaliza- 
tion to its members and their dependents on a risk 
sharing prepayment plan, its funds being collected in 
the form of dues. Medical care is provided by a med- 
ical staff, consisting of salaried physicians under the 
sole direction of a medical director. A clinic and 
limited hospitalization are furnished. The indictment 
alleges that the personal relationship usually existing 
between doctor and patient exists between Group 
Health doctors and Group Health patients. 

It is alleged that the American Medical Association 
and the District Society, by disciplining their mem- 
bers, possess the power to exclude a doctor, disap- 
proved by them, from attending his patients in any 


Washington hospital and that, by enforcing their rules 
of ethics, they may deprive their members of the privi- 
lege of consulting with disapproved doctors. 

It is charged that this power was exercised to pre- 
vent any doctors employed by Group Health from 
sending patients to a Washington hospital or from 
calling into consultation any member of the defendant 
associations. This, it is claimed, was a conspiracy to 
restrain doctors in the District in the pursuit of their 
calling and to restrain the hospitals in the operation of 
their business and to destroy Group Health in the per- 
formance of its functions. 

It is pleaded that the alleged conspiracy had as its 
background the long continued policy of opposition on 
the part of the American Medical Association to risk- 
sharing plans for medical service, growing out of the 
fear of its members of business competition from doc- 
tors connected with such organizations. 

District Judge Proctor sustained a demurrer to the 
indictment on the principal ground that the practice of 
medicine is not a trade within the meaning of Section 
3 of the Sherman Act. 

The Court of Appeals reversed. That court held 
that “restraint of trade” as used in the Act had its 
common law connotation—the restraint of one in any 
calling by which he earns a livelihood. Quoting an 
opinion by Chief Justice White, it pointed out that the 
expression had been ordinarily used by courts when 
dealing with contracts by which a doctor voluntarily 
restricted his right to practice within a certain area. 


Judge Groner said: 

“We must hold that a restraint imposed upon the law- 
ful practice of medicine,—and a fortiori—upon the oper- 
ation of hospitals and of a lawful organization for the 
financing of medical services to its members, is just as 
much in restraint of trade as if it were directed against 
any other occupation or employment or business.” 
Judge Groner was careful to add: 

“If there is any justification for the restraint, so as 
to make it reasonable as a regulation of professional 
practice, it must be shown in evidence as a defense... . 
Organizations and rules which have as their purpose the 
improvement of conditions in any particular trade or oc- 
cupation, and the regulation of relations between trad- 
ers, are, as we have just pointed out, beneficial rather 
than detrimental to the public interest.” 

As the law now stands it is simply this: In the Dis- 
trict of Columbia, where the Sherman Act has its 
widest scope, a profession is not per se exempt from 
its provisions. These provisions may be violated by 
an improper use of the regulation of the profession. 
This does not mean that a profession may not adopt 
and enforce proper standards of ethics. The adoption 
and enforcement of such standards, so the Court ol 
Appeals declares, not only benefits the profession but 
works for the public good. 
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PHILADELPHIA MEETING 





An Interesting and Historic City 





By JosEPH JACKSON 
Author of Literary Landmarks, etc. 


S IS SO often true, it is the visitor to Phila- 

delphia who most generally appreciates the 

glories of the city’s Fairmount Park and of its 
Benjamin Franklin Parkway; the Philadelphian too 
often takes them as a matter of course, but the element 
which neither visitor nor citizen thoroughly realizes is 
the magnitude of these two enterprises. Nothing quite 
so daring in the way of civic improvement and adorn- 
ment has ever been undertaken by any American city 
—and perhaps that qualifying adjective could be 
omitted. 

Philadelphia's park was not originally planned as it 
now exists; like Topsy, it just grew. Begun by the 
purchase of five acres a century and a quarter ago 
as a site for waterworks, it is today probably unequalled 
in size, as it is in natural beauties, by any municipal 
park in the Western World. 

More than 150 years ago, wealthy merchants of the 
city established their country seats or summer resi- 
dences within the limits of Philadelphia County on the 
banks of the picturesque Schuylkill River. In order to 
avoid the heat of the summer season, these wealthier 
inhabitants, like the ancient Romans, fled to estates in 
the environs. Traveling being difficult and uncom- 
fortable in those days, such summer exiles selected 
places which could be reached by comparatively easy 
journey from the city. Some of these estates were 
beautiful in the architecture of their mansions and in 
the rustic attractions of their grounds. 

About seventy years ago, the suggestion that these 
properties should be purchased and combined into a 
public park was received with favor, despite the fact 
that the project was regarded as an audacious one; as 
a matter of fact, it involved a sort of municipal courage 
unprecedented in this country. More than twenty 
major estates and many smaller parcels of land were 
purchased at that time and incorporated into a mag- 
mficent park which, during this period, was for the 
first time comprehensively planned. Some of the build- 
ings included in the present park date from the 
eighteenth century and their fine Colonial character 
impress everyone who sees them; nearly every one has 
a romantic history. The park as thus projected had 
an extent of five and a half miles along the Schuylkill 
River and seven and a half miles up the enchanting 
Wissahickon Creek, a source of inspiration for 
painters and poets. Poe lived near the original Fair- 
mount Gardens and spent many a summer evening on 
the grassy slopes of the old Fairmount Reservoir (now 
the site of the imposing Art Museum) enjoying the 
peace and beauty of the scene. He wrote at least one 
article on the Wissahickon. 

The movement to acquire this vast property as a 
park was started none too soon, for some of the older 
estates were already being offered for real estate de- 
velopment. An act of the legislature was obtained, 
Owever, providing for appropriation of the ground by 
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the city for public purposes and leaving the amount of 
compensation to the usual procedure. Those charged 
with the duty of acquisition did a thorough job, taking 
the banks and adjoining properties on either side of 
the river. 

Among the properties thus acquired was one of the 
last remnants of the Penn estate in Philadelphia—the 
curious and charming little home of the bachelor poet, 
John Penn, who tried so hard to become an American. 
Finally, failing in his effort to secure adequate com- 
pensation from the State Legislature for his family 
estates which had been confiscated at the Revolution, 
he returned to England. His home, which he called 
The Solitude, is now the administration building of the 
Zoological Gardens. On at least one occasion, Wash- 
ington visited him there. 

Washington was a visitor also more than once at 
other mansions now within the limits of the park. He 
was a guest of Judge Peters at Belmont, the oldest 
house within the present park limits, and would ride 
out to see his friend, Robert Morris, at Lemon Hill— 
although the great financier himself called his estate 
The Hills. Lansdowne today is only a name on the 
map. The site of this house which became the property 
of the Baring family (Lord Ashburton) disappeared 
long ago and its site is now marked by Horticultural 
Hall, one,of the exhibition buildings constructed for and 
bequeathed to the park by the Centennial Exposition of 
1876. Among the distinguished occupants of Lans- 
downe was Joseph Bonaparte, one time King of Spain. 

Mount Pleasant in the East Park is probably the best 
example of a pre-Revolutionary mansion in Philadel- 
phia. John Adams after dining there, wrote that it 
was the most elegant seat in Pennsylvania. Interest 
attaches particularly because General Benedict Arnold 
bought the property as a wedding gift for his bride, 
Peggy Shippen. Characteristically, he appears never to 
have made settlement and as a consequence, never lived 
there. Since, however, this did not make a romantic 
story, novels have been written describing Arnold and 
his bride as living their stirring lives on this estate, and 
even guide books have stated it as a fact. Baron von 
Steuben lived in Mount Pleasant in 1781. 

The Wissahickon Creek enters the Schuylkill River 
about five miles above the old Fairmount Water Works, 
now the Aquarium. Its scenery is of that picturesque 
and rugged nature which so appeals to lovers of the for- 
est primeval, with its stretches of dark wood, its “rocky 
steep and darksome defiles” and its “deep ravines and 
shadowy glen.” Like the greater part of Fairmount 
Park, this section is unspoiled by ambitious landscape 
gardeners or engineers. Only such necessary improve- 
ments as modern roadways, lighting, and here and there 
a bridge have disturbed the primitive character of this 
beautiful valley. 

As one rides along the Lincoln Drive, he will ob- 
serve a quaint, indescribable little group of buildings, 
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unpretentious in appearance, bearing a tablet which 
notes that David Rittenhouse, the first great American 
astronomer, was born there. A little farther along, a 
small brook pours into the creek; on this stream, Paper 
Mill Run, an ancestor of Rittenhouse built the first 
paper mill in America, in 1690. 

The whole Wissahickon region teems with legends 
of romance and history. Prior to the Battle of German- 
town, British troops had a line on the hills which over- 
looked the creek. Legend declares that on a rocky 
eminence, called Indian Rock, Tedyuscung, an Indian 
chieftain, stood to take a last look at the land of the 
Delawares before leaving the neighborhood forever. 
While some versions credit this dramatic farewell to 
Isaac Still, known as the Christian Indian, who, in 
1775, led the remnants of his tribe from Philadelphia 
to the banks of the Wabash, the bronze statue of an 
Indian erected on the promontory bears the name of 
Tedyuscung. 

Long before it was incorporated in Philadelphia’s 
park, this beautiful region had become famous. Fanny 
Kemble, who frequently rode on horseback along the 
narrow path bordering the Wissahickon, first called 
the attention of the world to its beauty in her “Journal.” 
Poe, while he did not master the correct spelling of the 
stream’s Indian name, spoke with enthusiasm of the 
magnificence of its forest trees. He advised that it be 
seen “in the brightest glare of a noon-day sun,” warning 
that the narrowness of the gorge and the density of the 
foliage needed the relief of bright light. 

Before the days of motor cars, Fairmount Park was 
the principal goal of Philadelphians who sought the 
great outdoors. Proud of its grassy lawns, its tree-lined 
walks, its cold springs and its romantic ravines, they 
yet found that it was too remote for most city dwellers. 
Various projects were suggested to remedy this condi- 
tion. Finally in 1907 work was begun on a wide boule- 
vard, called the Parkway, through more than a dozen 
solidly built city blocks. To permit the building of this 
broad avenue from City Hall to the original Fairmount 
hill, a distance of a little over a mile, more than one 
thousand dwellings and other buildings were razed. The 
work was continued over a period of twenty years and 
ten more required to complete the improvement. 

Competent observers have described this as the great- 
est municipal work of its kind ever undertaken in the 
United States. Its only equal or the nearest approach 
to it was the Boulevard Haussman, in Paris, under- 
taken under Napoleon III. The Benjamin Franklin 
Parkway, as it is officially named, is distinctly an orna- 
mental avenue. No commercial buildings are permitted 
and it is in that respect distinguished from the Parisian 
Boulevards. A gigantic undertaking, planned with bold- 
ness and vision, it becomes more lovely every year. 

Starting from Reyburn Plaza at the north side of 
City Hall, the tree-lined Parkway extends diagonally 
in a straight line to the impressive Art Museum upon 
the original “Fairmount,” whose Greek architecture 
and elevated position reminds the observer of the tem- 
ples on the Athenian Acropolis. The building itself, 
however, is larger and higher than any of those ancient 
temples, occupying the whole top of Fairmount hill. 

The constant aim in planning the Parkway was that 
it should be flanked by imposing public buildings. To 
ensure harmonious architecture of such structures, the 
Municipal Art Jury was given jurisdiction over the ar- 
tistic character of all such projects. While no attempt 
has been made to have buildings conform to a general 
pattern (as was done in Paris), it is insisted that the 
architecture shall be good, appealing to the eye, and in 


harmony with its neighbors. As a result, the buildings 
which now front this great avenue are attractive and 
picturesque. Of the important buildings which were 
left abutting on the Parkway when it was cut through, 
that of the Academy of Natural Sciences and Natural 
History Museum was given a completely new facing 
of brick and stone and somewhat changed in architec- 
tural design. Curiously enough, the Cathedral of St. 
Peter and St. Paul, although built nearly ninety years 
ago, strikes a harmonious note with the general char- 
acter of the avenue and of the newer buildings. It fronts 
on Logan Square (now a circle) approximately midway 
between City Hall and the Art Museum and is con- 
structed of brownstone in Roman Corinthian style with 
a majestic dome. 

In the immediate vicinity of Logan Circle in addition 
to the Academy of Natural Sciences and the Cathedral, 
are two very modern buildings—The Free Library and 
the new Municipal Court House. These give a dis- 
tinctly Parisian aspect to this section of the Parkway 
and are in fact close, though not servile copies of the 
Ministere de la Marine and the Hotel de Crillon by 
Gabriel which front on the Place de la Concorde in the 
French capital. The latter of these is not yet quite com- 
pleted, while the new United States Court House in 
Philadelphia has only recently been occupied. 

Just west of The Free Library, two tall white marble 
pylons with sculptured groups near their bases com- 
memorate the sailors and soldiers of the Civil War. 
These form a fitting gateway to that part of the Park- 
way which leads to the Art Museum. In the West Park, 
a more pretentious and greater monument to those who 
served in the war between the States is likewise a gate- 
way forming an ornamental entrance to the Centennial 
Concourse ; this is distinctly of an earlier mode. 

At Twentieth Street and the Parkway stands the 
great Franklin Memorial, the home of Franklin Insti- 
tute. In its magnitude and its architecture it is expres- 
sive of the present day and a real addition to the impor- 
tant structures which face this fine avenue back of its 
rows of trees. Logan Circle at this midway point is in 
the summer season a beauty spot which charms the eye 
with the colors of its myriad flowers blooming around 
an enormous fountain with gigantic recumbent figures. 
Between this and the Art Museum, the Rodin Museum 
stands at Twenty-first Street. It is a virtual reproduc- 
tion of the French’sculptor’s Museé at Meudon and its 
unfamiliar architecture lends an attractive note of nov- 
elty. Standing majestically in front of the giant stone 
stairway which leads to the Art Museum is the Wash- 
ington monument, erected by the Pennsylvania Society 
of the Cincinnati. It is a dignified bronze executed by 
the same Siemering who modeled the statue of Fred- 
erick the Great in Berlin, and resembles that piece in 
design, while surpassing it in magnitude and in the 
decorative arrangement of the ethnological groups at its 
base. It is said to be the largest bronze monument in 
the United States, though perhaps so only by a tech- 
nicality since the much greater Statue of Liberty is not 
of cast bronze. 





Philadelphia Entertainment 


Longwood Gardens and Montgomery Ballet 
Monday Evening, September 9, 1940 


ONGWOOD GARDENS, nationally famous for 
its arboretum, flowers and electric colored foun- 
tains, will be the scene of unusual entertainment 

features offered to the members of the American Bar 
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Association who attend the Philadelphia meeting. Mr. 
and Mrs. Pierre S. duPont, of Wilmington, Dela- 
ware, who occupy Longwood Gardens, near Kennett 
Square, Pennsylvania, as their country estate, have gra- 
ciously accorded this year’s host to the Convention, 
the Philadelphia Bar Association, permission to extend 
to those attending the Convention an invitation to see 
the Gardens’ wonders at first hand. 

The Gardens contain an extraordinary display of 
trees and plants in their natural surroundings and are 
subdivided into formal gardens, planted in pleasing 
symmetry ; a water garden, designed from the plan of 
the Villa Gamberaia near Florence, Italy; rose gar- 
dens, reminiscent of the Versailles Garden in France; 
and open-air theatre with a landscaped backdrop that 
makes it one jewel among many; and a boxwood gar- 
den, a full city square in size, directly in front of the 
conservatory containing boxwoods of rare size and 
dignity. An opportunity will likewise be afforded the 
guests to inspect the many rare floral varieties, par- 
ticularly the orchids housed in the two and two-thirds 
acre conservatory. 

Guests will arrive at the Gardens sufficiently early 
in the evening to enable them to roam through the 
areas which it is believed will be of particular interest. 
Maps will be furnished, so that none of the points of 
interest, which will long remain a pleasant memory, 
will be overlooked. 

At dusk the Montgomery Ballet will give a perform- 
ance in the out-door theatre. Mary Binney Montgom- 
ery, Director of the Ballet, is a native Philadelphian 
and also choreographer and designer of the costumes 
for the Ballet. Her company is composed entirely of 
American born and American trained dancers. She 


has appeared with her Ballet at Robin Hood Dell, 
Philadelphia, with musicians of the Philadelphia Or- 
chestra for seven seasons and has also appeared with 
the Philadelphia Orchestra under the direction of Leo- 
pold Stokowski and of Eugene Ormandy. She is bal- 
let mistress and choreographer for the Philadelphia 
Opera Company and has done all their ballets for the 


past year. At the conclusion of the Ballet, there will 
be a short display of the fountains which are concealed 
in the floor of the stage of the out-door theatre. This 
is a most delicate and colorful exhibition. 

Following the performance at the out-door theatre, 
guests will assemble in front of the conservatory over- 
looking the boxwood gardens for a further display of 
the larger electric fountains, some of whose jets attain 
a height of sixty feet. By playing colored lights of 
many hues and densities upon the fountains, the gran- 
deur of the scene is greatly enhanced. 


Philadelphia Orchestra Concert 
Wednesday Evening, September 11, 1940 


The Philadelphia Orchestra, one of the great sym- 
phonic organizations in America, was founded at the 
turn of the century by a group of music loving citizens 
in Philadelphia. Under the direction of its first two 
Conductors, Fritz Scheel and Carl Pohlig, it became 
well known throughout the country. 

In 1912 Leopold Stokowski became its Conductor. 
His first concert was a great success, and thereafter 
the Philadelphia Orchestra climbed to a place of pre- 
eminence in the music of this country. It survived the 
World War, with special concerts for enlisted men, 
sponsorship of Liberty Loan Booths and other helpful 
work. However, its finances were not yet assured and 
in 1919, under the guidance of Edward W. Bok, an 


Endowment Fund of over a million dollars was raised 
by public subscription. From that date on and under 
the leadership of a Conductor who was reaching world- 
wide fame, the Philadelphia Orchestra has built and 
maintained a reputation second to none in the world. 

In 1936 Leopold Stokowski resigned as Conductor, 
and in the fall of 1936 Eugene Ormandy was engaged 
and has conducted the Orchestra since that date, al- 
though Leopold Stokowski has returned frequently as 
Guest Conductor during the past three years. 

Eugene Ormandy, who will conduct the Orchestra, 
has arranged an attractive program consisting of Bee- 
thoven’s Overture to “Leonore,” No. 3, Opus 72, and 
his Symphony No. 5, in C minor, Opus 67; Tschai- 
kowsky’s Overture-Fantasia, “Romeo and Juliet” ; “The 
Legend of the Arkansas Traveler” by McDonald; and 
“Emperor Waltz” by Strauss. 

The Overture to “Leonore,” written by Beethoven 
in 1806, was a revision of an earlier Overture written 
in 1805. It was to have had its premiere that fall in 
Vienna but the Austrian Army, under General Mack, 
had just surrendered to Napoleon. It is full of daring 
harmonic subtleties, romantic song, suspense, and 
bustling activity. The composer manages to adhere to 
the sonata-form and also to his melodrama of political 
hatred and conjugal love. 

Beethoven’s Fifth Symphony was written over a 
period of several years while Beethoven was in his mid- 
dle thirties. His artistic eminence had been widely 
recognized but, nevertheless, he was in financial diffi- 
culties. It was finished in 1807 and performed first in 
Vienna in 1808, and is now recognized as the com- 
poser’s greatest popular work. 

Tschaikowsky’s Overture-Fantasia, “Romeo and 
Juliet,” first played in 1870 in Moscow, begins sol- 
emnly in the clarinets and bassoons with harmonies 
meant to suggest the medieval church. It next pictures 
the hatred between the rival houses of the Montagues 
and Capulets, and then proceeds with the romantic 
themes depicting the love of Romeo and Juliet. 

The fourth item on the program is by a modern com- 
poser, Harl McDonald (at present Manager of the 
Philadelphia Orchestra). It stems from folk music, 
representing the culture of the countryside, the old 
fiddlers’ tunes which for generations have enlivened 
holidays, barn-raisings, and cross-road hamlets. 

The last item, Strauss’ Emperor Waltz, will close 
the program upon a light but popular note. 

This musical entertainment which the Philadelphia 
Bar Association is offering to lawyers from other cities 
should serve as a cultural diversion during the week’s 
proceedings. 


Luncheon at Valley Forge 
Friday Afternoon, September 13, 1940 


Through the courtesy of the Insurance Company of 
North America, members of the Association will have 
the privilege on Friday, September 13th, of visiting one 
of America’s most famous patriotic shrines—Valley 
Forge. 

In August, 1777, the British landed troops at the 
head of the Chesapeake Bay and commenced their 
march toward Philadelphia, which was the capital of 
the Colonies. Washington’s resistance was broken by 
the superior forces of General Howe in the Battle of 
the Brandywine and at Germantown with the result 
that early in October the redcoats took possession of 
Philadelphia and settled down in winter quarters. 

At that time the Continental Congress fled to York, 
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Pennsylvania, and, with the idea of protecting York 
from a sudden British incursion and at the same time 
keeping his eye on Howe and his army in Philadelphia, 
Washington selected the commanding position of the 
hills at Valley Forge for his winter camp. Accordingly 
about December 19, 1777, Washington and his army 
of about 11,000 men, nearly 3,000 of whom were then 
handicapped by illness and lack of clothing and equip- 
ment, started the construction of their winter camp. 

Washington established his headquarters in the home 
of Isaac Potts, who was the proprietor of a grist mill 
along the Valley Creek. Mr. Potts and his family 
obligingly vacated their home for the use of Washing- 
ton. Within the simple stone walls of that house there 
met with the Commander during that famous winter 
those giants of the Revolution whose names still make 
every American heart thrill: Lafayette, Knox, Morgan, 
Anthony Wayne, Nathanael Greene, Alexander Ham- 
ilton, von Steuben, deKalb, Muhlenberg, and others. 
When spring came the great Baron von Steuben drilled 
the tattered Continentals and increased their fitness for 
services in the campaigns which were to follow. 

Just six months after going into camp Washington 
learned that the British had evacuated Philadelphia and 
on June 18, 1778, moved the main body of his troops 
from Valley Forge to flank the British and to harry 
them as they retired across New Jersey. 

It was not until 1878 that a body of patriotic men 
and women incorporated the Centennial and Memorial 
Association of Valley Forge, and acquired and put in 
order Washington’s Headquarters and the land imme- 
diately surrounding the same. In 1893, the General 
Assembly of Pennsylvania created Valley Forge Park, 
which now embraces about 1,500 acres, comprehending 
the major part of the area once occupied by the troops 
of Washington’s Army. The Valley Forge Park Com- 
mission has held and administered this Park faithfully 
and well. Its dogwood constitutes in May a display 
of forest beauty that is unequaled, but the rolling hills 
of Valley Forge are beautiful as well in September, 
and it is anticipated that a great number of the visitors 
will take advantage of the opportunity to visit this 
shrine of American liberty and patriotism. 

Shortly after the conclusion of the meeting on Fri- 
day morning, September 13th, the party will leave by 
Pennsylvania Railroad for Devon, where they will be 
met by buses and driven to the Park, where a buffet 
luncheon will be served, followed by a tour of the 
principal points of interest. The return to Philadel- 
phia will be made by bus, through the celebrated “Main 
Line” residential suburbs of Philadelphia. 





The Ladies! 


HE program of social activities and entertainment 

for the women runs the whole gamut of the coup- 

let : 

Something old, 

Something new, 
though there is 

Nothing borrowed, nor 

Nothing blue. (Unless it will be the women’s clothes. ) 

The charming old colonial houses in the older city, 

in the Park and in Germantown will be visited, with 
luncheon at the Philadelphia and the Manheim Cricket 
Clubs. Among the rare old houses to be visited will 
be the Powell House, Mount Pleasant, Strawberry 
Mansion, and in Germantown “Stenton,” “Wyck,” 
Cliveden, (the Chew Mansion) the scene of the Amer- 


ican Revoluton’s Battle of Germantown, and the 
Newhalls. 

New fashions and styles will be shown at the world 
famous Wanamaker and Strawbridge and Clothier 
stores, which will hold Fashion Shows and Teas in 
honor of the visiting women. 

Philadelphia is noted for its beautiful suburbs, not 
excelled anywhere for their delicate and _ sensitive 
beauty, variety and color. Chestnut Hill and German- 
town, a typical English countryside, will be visited and 
some of the beautiful homes and gardens opened to our 
visitors. Among these may be mentioned “Laverock” 
the beautiful estate of Mrs. Arthur Newbold; “Kres- 
heim,” overlooking the beautiful Wissahickon, the 
home of Dr. and Mrs. George P. Woodward, and the 
interesting Tudor place of Mrs. Samuel P. Rotan, 
which dates back to the 15th century, and was brought 
to this country from England. The guests will be taken 
for tea to the Morris Arboretum which has the finest 
collection of plant and tree life in the world with only 
one exception Kew Gardens, out from London. The 
Upper Wissahickon, never open to traffic, will also be 
opened, through the courtesy of the “Friends of the 
Wissahickon,” to our American Bar Association 
guests. The Upper Wissahickon knows not the 
sound of the automobile horn, but only of the galloping 
horse, the tallyho and other charms of a by-gone age. 

The famous Main Line with its elegant and 
exquisite homes and gardens will also be visited, and 
some of the loveliest gardens will be opened to our 
visitors with tea at one of the Cricket Clubs. 

There will also be opportunity to visit the Plane- 
tarium, Franklin Institute and the Art Museum (pure 
Greek in architecture, and containing the famous John- 
son collection). Broadcasting studios will be opened 
to our visitors, and Wanamakers are arranging a spe- 
cial program including talks on furniture, art, music, 
etc. The city’s clubs and country clubs will be avail- 
able for golf, swimming and other sports. As there will 
also be a nursery, do not hesitate to bring your chil- 
dren. 

Since you cannot go to Rome to enjoy the Old, the 
Medieval and the New, come to Philadelphia and en- 
joy all three under the generous hospitality of the City 
of Brotherly Love, the City with a Soul. 


State Bans Aliens from Jobs 


Every state in the Union except Missouri has laws 
barring aliens from certain occupations, or otherwise 
differentiating between the rights of aliens and Amer- 
ican citizens. Both North Carolina and Pennsylvania 
have passed alien registration laws. The North 
Carolina provision remains on the book although it is 
largely inoperative since, unlike the Pennsylvania law, 
it requires no registration fee and imposes no penalty 
for failure to comply. The Pennsylvania statute, 
however, was held unconstitutional by a U. S. District 
Court as a usurpation of “a power confided by the 
Constitution to the Federal Government.” 

Occupations from which aliens are most generally 
excluded are the professions. Only six states permit 
aliens to become lawyers or certified public account- 
ants. Thirty-eight states will license them as phar- 
macists, while only twenty-seven permit aliens to prac- 
tice medicine. All but five states allow them to enter 
the profession of optometry. .. . 

[State Government—June, 1940] 





LAWYERS CAN HELP MEET GREAT ISSUES* 


By Hon. WILLIAM L. RANsom 
Of the New York Bar 


F lawyers are as wise in their own affairs as they 
| are for their clients, they will now take stock of 

what their Bar Associations are doing and will try 
to plan what they can best do and best leave out, for 
the years immediately ahead. I am honored and happy 
to be asked to attend again an annual dinner of the 
Kansas City Bar Association, although you meet under 
circumstances which are of anxious import. During 
my years of work for the American Bar Association, 
I was fortunate in forming strong friendships in this 
City and State. As years rush by and we come closer 
to “life’s varying shore,” such friendships mean more 
and more; and opportunities to renew them are most 
welcome. We of the American Bar Association are 
forever grateful to the lawyers of this City and State 
for the gracious hospitality which has been so gener- 
ously extended to our meetings and our work, includ- 
ing our great Annual Meeting here in 1937. My return 
here today is slight token of that debt. Most of all, 
this is a time for the exchange of views and the taking 
of counsel, among lawyers and citizens in all parts 
of our country. None of us can afford to hear and 
heed only what is being said in his own locality. 

When your invitation was sent to me, you no doubt 
thought, as did I, that I would discuss some of the 
matters which in ordinary times make up the pattern 
of our Bar Association programs. After the manner 
of voluntary and democratic institutions, we have been 
content to move or muddle along in a rather lacka- 
daisical way, doing work for the most part useful but 
rarely conspicuous, grappling with great issues some- 
times, but falling far short of what the organized 
lawyers could do and be in a troubled land. 

There are many things I would like to talk about, 
that concern our own interests as lawyers—the ever- 
shrinking volume of law business for private clients, in 
nost communities, the prevalent atrophy of private 
enterprise by which alone can lawyers live and stand 
on their own feet, the steady inroads of the idea that 
men should look to government for directing and un- 
derwriting their business and their security and should 
depend little on their own efforts and their own de- 
cisions made after independent advice, the absorption 
and doing of law business by governmental boards and 
bureaus and employees, the serious plight of many 
young and ambitious and honorable members of the 
protession, and many of its capable seniors as well, 
who find their means of livelihood menaced and have 
not yet rallied to recapture or replace it. These are 
serious matters which have worried many of us deeply ; 
we ought to be doing all in our power to restore an 
independent and self-supporting Bar—lawyers who find 
useful and creative and constructive work in the legal 
problems which arise from active and venturesome 
business in their own communities under an American 
system of private enterprise which is policed but not 
intimidated or slackened by government. 

Many Bar Associations have lately made a good start 
toward finding the facts and doing something to relieve 





Cy sddress delivered at the Annual Banquet of the Kansas 
ity Bar Association, May 25, 1940. 


the plight of many members of our profession. But 
even if you wanted it, I doubt if I could give you 
tonight the kind of counsel which not long ago was 
conventional in such a gathering of lawyers. A young 
Scotchman learning to play the violin struggled hard 
and did his best, before a company of friendly and 
patient listeners. When the discord of sounds died 
down, a kindly soul said, “Sandy, play Annie Laurie.” 
Sandy looked perplexed and unhappy. “What,” he 
said, “again?” Tonight there could be no encore, no 
“again,” for the discussion merely of Bar Association 
organization and procedures. 


New Issues Are in First Place 


We have lately seen the legal profession destroyed 
outright and the rule of law and justice ended, in lands 
where not long ago free and happy people sang hymns 
of liberty. We have read of the destruction of unof- 
fending little nations whose way of life had realized 
what semed to many of us an almost ideal “middle 
way” of contentment and self-government. Just now 
we behold the oldest of the free nations brought also 
to the brink of annihilation through force and hate. 
In England, from which came the bases of our laws 
and our historic liberties, we have seen the Parliament 
which speaks for a free people surrender voluntarily 
all individual liberty and all rights of property,’ in 
the hope that thereby they can collectively be saved 
from what the gentle King called yesterday “the de- 
struction of the world as we know it and the descent 
of darkness upon its ruins.” The supreme body which 
wrested English liberties from reluctant kings has 
placed all power in the hands of such of its members as. 
are Ministers of the King, to the end that England 
shall not be overrun by “the more hideous Huns and 
fiercer Vandals of whom Macaulay prophesied.” Our 
brethren across the sea are giving all, risking all, 
holding nothing back, in their resolve to defend and 
keep a world in which Magna Carta and the Bill of 
Rights will have eternal meaning. 





1. The Act passed by Parliament and given royal assent on 
May 22nd provides, in part: 

“Whereas by the Emergency Powers Defense Act of 1939 
His Majesty was enabled to exercise certain powers for the 
purpose of meeting the emergency existing at the date of pass- 
ing the Act, and; 

“Whereas by reason of the development of hostilities since 
that date it has become necessary to extend the said powers in 
order to secure that the whole resources of the community 
may be rendered immediately available when required for pur- 
poses connected with the defense of the realm; 

“Now therefore be it enacted by the King with the advice and 
consent of the Lords and Commons and by their authority as 
follows: 

“Section 1 (1) Powers conferred upon the King by the 1939 
Emergency Powers Defense Act (hereinafter called the prin- 
cipal Act) shall notwithstanding anything in that Act include 
power by Order in Council to make such defense regulations, 
making the provision requiring persons to place themselves, 
their services and their property at the disposal of His Majesty 
as may appear to him necessary and expedient for securing the 
public safety, defense of the realm, maintenance of public order 
or efficient prosecution of any war wherein His Majesty may 
be engaged, or for maintaining supplies essential to the life 
of the community. .. . 
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I have no thought of trying to talk to you about the 
repercussions which these tragic events are having and 
will have in our own economic life, al alig 
ments and issues, and our democratic procedures in 
government. Speaking only for myself, I do not be 
lieve that all rational and ne values, all chance o 
saving free government in America and the world, will 
be destroyed by the outcome of the batt! n the field 
of Flanders. The ceaseless struggle of men and women 


for freedom and opportunity and justice, for themselves 
and their children, could not be forever snuffed « 11 
a world which has known liberty and the conte 
of quiet ways of life 
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to his country, was blared into countless homes, by 
public officers and their sycophants, who had learned 
the technique of totalitarian propaganda but had them 
selves practically no information and no capacity for 
trustworthy opinion as to most of the matters he had 
Colonel Lindbergh may have been wrong 01 


liscussed 


aii | 
he may have been right; I by no means agree with him 
fully: but an alarming thing is the use of authority 


place to discredit and proscribe one who 
ht be an independent, respected and com 
peting voice in the guidance of patriotic public opinion. 
At almost any hazard, the channels of informed and 
disinterested public discussion, even criticism, should 
be kept open, by an enlightened public opinion. Judi 
cial reversal of ill-advised convictions for exercising 
rights of free speech is not enough; the watchfulness of 


and high 
otherwise mig 








lawyers against inadequate defense of persons so a 


cused is not enough. 
New Formulations Needed for Public Protection 
Against Abuse of Free Speech 


2. In the United States we have not yet worked 
out the formulas for preserving the historic freedoms 
of the individual and at the same time preventing these 


civil liberties from being used as cloak and cover fot 


ruthless sabotage of all free institutions, by those who, 
i hools and colleges, the press and labor organ 
izations, and even in high places in government, are 
insistently doing all they can to undermine all faith in 
our institutions and to instill an acceptance of totali 
tarian improvisation. In this hour of travail, we have 
vet to appraise the disruptive and weakening effects 
of all that was so insidiously and insistently preached, 
to break public confidence in the leaders of business 
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free peoples have had to trv to find the for 
a safe balance between freedom and self-pro 
inst the first and most insidious of the alien 


is. Norway failed: Belgium, Holland and Den 


invasior 
mark failed; the issue is hid behind censorship in Swe 
den, England, Ireland, and France: Switzerland, the 
most democratic of governments, apparently succeeded 


in time.* The United States needs to study and to profit 
experience of other lands. How to save 
civil liberties and still end preachments and plannings 
tantamount to treason 


by the tragic 


ich in a critical time mav be 
a task worthy of the genius and best 


here is thought 


Freedom from Accusation for Undefined Offenses 


in lawyers 


3 The tatus of civil liberties in the United State 
eel to me to have still another unanswered problen 
of vast import—the dangers inherent in vague. vet 
eralized, indefinite laws which prohibit this or command 


politically-constituted administrative 


that. and leave to 


what constitutes a 


hoard officers the power to say 

6. Switzerland passed and enforced a law which declared th« 
Comm st party ft be illegal, banned its publications. and 
deported ‘ } id been identified with it. Later, for the 
defense its institutions, the Swiss Republic made it a crime 
en inks t titutions to ridicule or contempt, or to conduct 
n og inst any race, religion or national origit 
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ISSUES 


this paramount problem; I would like to talk about it 
as I see daily a good many of its implications; time 
permits me only to point out that lawyers should not 
indifferent to problems of the labor laws and should 
help in solving this dilemma if they can 


Struggle to Save Democratic Way of Life 


We cannot hope to escape the impact and the dis 
ations from what is taking 


place abroad and at 
le Opportunities which we 


of America enjoy were won and held on fields of battle 


iome The liberties and t 


n lands across the sea and on our own soil. Kipling 
put it tl vay 
All { \ ( freed ill ve us t \ 
This « ithers bought for us, long, long ag 
Steel | torcl nd tu It lance and ey-£ s¢ 
Wrenched it, inch and ell and all, slowly from the 


loday’s picture in the world is different. Govern 
ments set up by the people themselves—governments 
which once had constitutions, laws, courts, great judges 
great lawyers—these governments seize arbitrary power 
and become the antagonist. We hold here to the demo 
cratic process, and can keep it functioning if we will 
Today's and tomorrow's struggles to keep alive on this 
continent our heritage of liberty and justice under law 
are not likely to take place on fields of battle. The 
real tests will come in legislative halls and executive 
offices, sometimes in the Courts, always in the great 
forums of public opinion and political action, wher« 
our citizenship will either be lulled and lured by cri 
of supreme need and by offers of a false security, o1 
vill be aroused and kept vigilant by the leadership of 
men and women who dare to speak bravely and risk 
everything for eir faith in impartial, law-governed 


sets Pes Oe ER ] 
justice and iir play 


Lawyers Will Help Give the Answers 
; ; , ; 


hn ever\ piact vnere the Issue 1s JOoIMeC and CTl 


are made to keep men free from arbitrary power in 


] 


ernmental private hands, there will be lawyers 


- 
ill sorts and conditions of lawyers in all sorts of 
pacities, lawyers with all manner of backgrounds at 

beliefs, lawyers who will remember or will forget that 
hey have made their way under the American tradi 
tions, lawyers who will own or will overlook that they 
are the offspring of our system of free enterprise, law 
yers who in the long run will either save the institu- 


tions of their country or go along meekly with a re 
making of them according to alien standards. If the 


rational and humane values which go with the Amet 


ican 1¢ ( Ty persona reedom are to be che risl ed an 


kept a part of our way of life, lawyers will help give 





Is 1s a great and stirring time to be an Americat 


lawyer. “There are high adventures for this hour 
and for the days and years ahead. American lawyers 
can give such answer as they will, for the future of 


7 1 


their country and of their profession as well, for th 
two are inseparably linked. Wherever we are, what 
ever we are doing, whatever political party or creed 


( laims oul ille lancet we oug! t to stop fooling face 

the realities, stop the weak compromises and thi 

acquiescence, and pay no heed to the sophistries 
irrender which have led other free peoy l 

tion American lawyers everywhere ought to get dow 


to brass tacks and help our legislators keey \mericat 


liberties safe, come what may 
Non-Essentials Should Be Laid Aside 
Fr earliest davs of practice in New Y 
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Arrangements for Annual Meeting, 
Philadelphia, Pennsylvania, 
September 9-13, 1940 


He adquarté rs Bellevue-Stratjord flotel 


Twin beds Parlor suites 
for (2 rooms for 


Zz persons yr < pers. ) 


Single Double 
for ( Dbl. bed) 
l person 2 persons 

















\ lelpl i aed 5.00 $5.00—6.00 $6.00 Q s > ”) 
Chest 
I ; 6.00 g OK 
«& R itte 
ise DS I 
elley otrati \ space exna 
id & Walnut 
5 ar Franklin 3.5 00 5.00-6.00 6 8 00 i 00 
& Chestnut 
lrak 350 0 ( 
_, St.) 
S I ot 
Essex oaeeee 50 500-—6.00 
4261 11 . 
& Fil rt) 
McAly rH 100 { 
S 10th St.) 
\f ‘ 
est} ) Ooo 100 00 ~ 
V 
le 
ye 
} th) in 
ip ] U0U0—4.00 OU 6.00 ~ {) 
cr Unest 
aritor ~ r j C 
4 LAr. ¢ 
I id & Wall 
if 
C+ lames {) 5 00 0 
} ] a 
& Walnut 
+ } ré P i 
stephen Girar i j 0 : 
(2027 Chestnut St | 
1 111 
Svivania , 00 { or ) ull 
(13th x ] t) 
Walton 50-4.00 4.00—5.00 3 f g { ) 1 
Broad & Lox t 
Wart 
Warburton 3.00 
& Sanson x 
Varwick } ) 7.00 { ad 
(17t & I ( ; 
Wellington 4.00 f 8 00 
it 


19th & Walnut 


Explanation of Type of Rooms 














1¢ 


JA() | 


AMERI 


CAN BAR ASSOCIATION Jo RNAL 






IO 


London Letter 


his case comes to be heard or argued, | Nhlay 


only document 


say thal 
tw re 
semble it is what is known here as the “case” prepared 


the which appears in any way 


in those matters which reach the ultimate appellate 


tribunals the 


| his aie 


of House of Lords and Privy Council 
consists of a concise detailed statement of 
the 


by that court, and the reasons or grounds 


ase 
the proceedings nl Court below together with the 
order mad 
of appeal. The party preparing it must state the fact 
as they were proved in the Court below and he may 


cite legal authority in support of his argument in su 
] 


words as he may deem most expedient for the interests 


\ll case 


Privy ( 


Ol 


his however is seldom done. 


his Cast 


heard by the Judicial Committee of the ouncil 


are argued orally 


counsel 


and the House of Lords and there is 


no fixed limit to the time that may take ove 


e presentation ot his case). The “case” is prepat 


side individually and must be signed by coun 
handed to the (¢ 


attached to the record for presentation t 


is then ourt office and is 


} 


rinted and 


] | 
the tribunal These “cases” however, are not availabk 


for general inspection and I am not able therefore to 


supply you with any data—or means of obtaining such 
data—as would enable you to draw conclusions as to 
the relative merits of the American “Brief"’ and the 
“case” presented to the House of Lords or Privy 


ye bias as Fuel 
Council, even assuming that these documents bear any 
resemblance to each other or are prepared for the 


same purpose. I am therefore unable to give specifi 


answers to the two questions asked in your letter. 
Turning to the 
the \ssociation JOURNAI 


reference to your proposed solution of the difficulties 


matters discussed in your article 


in Bar and with particular 


and of re 
} 


I may say that the practice of pub 


arising from the vast number 


increasing 
ported agecisions, 
lishing me of long standing in this country 
The Annual and Decennial Digest published by th 
Council of Reporting, Mew’s Digest published 
Maxwell in use among 


actising lawyers, and they are both similar in form 


l aw 


by Sweet and are common 


pl 
| 


“very reported case is included with a statement o1 
headnote and all the cases are classified in much the 
same way as is indicated in the diagrams with whicl 
the second of your two articles is illustrated. If out 


classification is not quite so elaborate as that which you 


describe it is no doubt, due to the difference in out 


procedure and practice and also the probability that 1 
the United States there exists a greater variety of law 
Be that as it may, I think you will agree, after exam 
have al 


any rate approached the problem of “finding the 


ining the examples I have mentioned, that we 


lay 
aw 


on lines not very dissimilar to those which you art 
advocating Furthermore, I have reason to believe 
that both the Digests I have referred to may be found 
in the principal law libraries in the United States and 
hus be avail for your critical examination. 





Yours very truly, 
RoLAND E. L. VAUGHAN WILI 


Editor 


IAMS 
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Tariff Act of 1930—Flexible Tariff Provisions— 
Extent of Judicial Review 

Presidential proclamation of rates of duty and of changes 

in classification and basis of the 

of the Tariff Act of 1930, are not subject to judicial review. 


flexible tariff provisions 


United Stat G j x4 
\dy Op SYo, OU Sur ( f 1 J++ N\ 613 ce 
cided, May 20, 1940 

Acting in confor e f le riff pre 
visions of the 1930 7 Ss 336 | 
and (e) ). the Pre ¢ C ’ spe 
fying ad valorem rate of duty | the Americat 
selling price of canned Ll import from Japa 

=) i 

The proclamation was based upot finding « 
Tariff Commission that the statutor luty of 35 
ad valorem on the foreign dutiable lune 1 not equal 
ize the difference in the he an 
tic article and the Jay se article iuthorized by 
law the Commission 1 ence t Presi t 
ad valorem rate based on the Amet n selling price 

\fter the issuance of 1 pl tion respondent 
imported canned cla used l the 
basis of the American selling pri Respondent ap 
pealed to the Court of ¢ \ppeals 
and that tribunal held the proclamat nvalid becauss 
of what was declared te | € ! using as 
comparison betwe ces 
average rate ¢ eX ( I 
a represe ta pe \ 
dates Phe Unite ‘ I ‘ \ 
granted ecause t decis 
to the administra f pt 5 S 
of the Tariff Act « ) 


court and es . r ; 
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t T é é { T 
T Is¢ t 
it ¢ 
i hie é e Court ¢ ( 
\py Is everst 
Mr. Justice McREYNOLDs was 
the judgment bel should be affirn 
Mr. Attor1 General Robert H 
\\ er W. Gardne ed ( 
n Mr. ( | | é ‘ 
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National Labor Relations Board—lIts ] 


Extent of Judicial Review 


The jurisdiction of NLRB to deal with a 


attaches, even though the 


interstate commerce only a relatively small 
its Capacity 


Jurisdiction attaches before actual industr 


rializes since the purpose of Congress was t 





merce from obstructions due 


the board may not be questioned or reversed 


stantial evidence in support of the board's 


industry in quest 


to industrial strifé 
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RECENT SUPREME COURT DECISIONS 




















fe Court Decisi 569 
‘ , uch entorcement, t] ird 
lederation powerl a pon the parties before it \nd 
proper working of the scheme fashioned by Congres 
11 Labo to de termine industrial controversies fairly and Peace 
= Coed ably demands that the courts quite as much as the 
Aeon ministrative body act as Congress has required 
it its eI 
Federa On the right of judicial review he said 
was held “Mindful of the separate responsibilities Congres 
id arisen imposed upon the Board and the courts, we have care 
n inte fully rutinized this entire record. . .. The Board and 
rt its repr ntatives solicitously guarded respondent's and 
‘ itervel right to a tull and tair he aring maniteste 
as - liberalit i uling upon eV dence pr posed by | 
, a" ke conducted the proceedings in a manner 
ponael culated to bring about a just result \nd as we have 
exercise O11 | 1 ibstantial evidence supported the 
inate and hich the Board did reach Notwithstandn the urt 
ie 1 below ( ned to irdet entorcemecnt 2 the Le ird 
ind make le ‘ plications of its opinion are that the 
olle wa thout a proper regard for either the limitations 
on its power or the evidence made findings all of whicl 
, had 1 substantial support, 
; — ae ‘In refusing to enforce the Board's order the court 
e hndings exceeded the power given it. The cause is reversed 
its final and ret nded with directions to enforce the Board 
ected that order without conditions or qualifications.” 
Board be Mr. Justice McReyNo.ps took no part 
resentation Mr. Attorney General Robert H. Jackson and M1 
employees Charles Fahy argued the case for the National Labo 
Relations Board, and Mr. Harry P. Cross and M1 
the Su William G. Feely argued the case for thi employer 
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| Labor + Federal Statutes—Bituminous Coal Act of 1937— 
led in the Administration Agencies—Res Judicata 
Me Tus Congress may create a Governmental Agency to regu 
os late the interstate sale and distribution of coal, prescribe 
ai maximum and minimum prices and eliminate unfair com- 
petition. It may create regional producers’ organizations, 
nt and levy excise taxes and exempt therefrom producers who 
become members of producers organizations, cooperate with 
the governmental agency, and comply with its orders. It 
may ascertain and determine the kind of coal produced, 
ca determine whether it is “bituminous” as defined in the 
nnel act and grant or deny exemptions from those taxes 
he court Action thus authorized by the act is not an invalid dele 
ght he gation of legislative or judicial authority. It does not 
er Rhod offend against the Fifth Amendment 


pia r¢ : 84 Ady. Op. 825: 60 Sup. Ct Rep. 907 o. 804 
t ecided May 20, 1940 
Che labor provisions of the Bituminous Coal | 
servation Act of 1935 were held unconstitutional | 
the Supreme Court, in the Carter case The Bitu 
t nous ( | Act of 1937 was thereupon enacted to elit 
on nate the unconstitutional provisions of the earlier act 
unlawtul This case dealt with the constitutionality of the late 
( ( i I ¢ be v ilid 
| uthorizes the National Bituminous Coa 
Commission to regulate the sale and distribution 
or © ituminous coal with the cooperation of the bitumit 
1. sul coal industry. Its aim is the stabilization of the indust1 
Appeals through price fixing and the elimination of unfair c 
n petition. It provides that producers who accept met 
gre las hers shall be organized under the bituminous 
of code it twenty boards of code members to operat 
the stand n aid to the commission but subject to its surveillance: 
aid and authority. Each board may propose prices and the 
iis : commiss may approve or modify them. The sale 
delivery, 01 offer of coal below the min mum or abo 


TT eS established by ne COmMMNMTssIoO! 
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ME CourRT DECISIONS 


hich sate adequacy of the standard governing the exercise of the 


ntrol in delegated authority. Il urthermore, on this phase ot the 


case, appellant has received all the judicial review to 
ved an which it is entitled. As we have seen, it obtained 
review under § 6(b) of the Commission’s denial « 
for exemption. The functions of the courts 
cease when it is ascertained that the findings of the 
Commission meet the statutory test. Rochester Teli 




















t , | phone Corp. v. United States, 307 U. S. 125, 146.” 
sinic, AS to appellant’s contention that the statutory classifi 
lidity of cation of coal producers into code and non-code classes 
rion and the application of the tax thereto was a discrimina 
gality of tion prohibited by the fifth amendment, it was said 
ivigatiol “But the Fifth Amendment unlike the Fourteenth, ha 
or au no equal protection clause. And there is ‘no require 
gr ment of uniformity in connection with the commerce 
lhe lack of similarity in treatment of the tw 
t coal is an integral and essential feature o 
1d \ct \s we have said, it is through that device 
1 | ¢ ongress sought to obtain an effective sanction 1 
t on a \ct’s enforcement. Coercion is the very essence 
ece penalty exacted for failure of submission. ‘It is ol 
ent e ot the plenary powel! conterred’ by the « 
Congres merce clause ‘that Congress may exercise its discretio1 
that tl the the power.’ Part of that discretion is th 
A t select if the sanction for the law’s enforcement. D 
( nation constitutionally may be the price of nor 
: \o compliance. ‘Inquiry into the hidden motives which may 
ve Congress to exercise a power constitutionally con 
ferred upon it is beyond the competency of courts 
Mr. Justice DoucGLas gave careful attention to the 
‘Ts. point urged by appellant that the decision of the Circuit 
, Court of Appeals affirming the order of the Commission 
‘lid. did not constitute a basis for the application of the do 
withority trine of res judicata since that decision did not involv 
the assessment of the taxes or the status of appellant’s 
uthori coal. The facts were fully examined and summarized 
rity and and the learned justice said: 
- om The result is cleat Where the issues in separate 
‘ uits are the same, the fact that the parties are not pr 
wis cisely identical is not necessarily fatal. ‘Identity of pa: 
ties is not a mere matter of form, but of substance. Par 
ts to be ties nominally the same may be, in legal effect, differ 
nition of nt ind parties nominally different n be, in legal 
it term effect, the same.’ A judgment is res judicata in a 
ban ele ond action upon the same claim between the same p 
ut. the ties those in privity with them. There is privity b 
nition is twee lg 
fd e of 
ft _ thie 
i€ ~ 
he ‘ ly ited 
State 
keer id 
‘ : In « 
be | é belov ubjecte ppellant to nt 
t Xe a ssessed a nst it under § 3(b) afte 
lecide it December 4, 1939. To relieve against payment of taxe 
until final termination of the litigation would be to { 
‘ P . t situation where undet 
I the y of Mulford v. Smiti 
ed State Co-operativi 
the s ect the y one over whi t 
urisdiction of Congress was complete.” 
in he lgment below was affirmed. Mr. Justi 
. , McReEYNoLps was of the opinion that the act unde 
Si review was beyond any power granted to Congress an 
; that the judgment below should be reversed. M 
te Henr \damson argued the case for the appellant \I 


Act Attorney General Robert H lack on argued 
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Interstate Commerce Act—Power of Commission lar circumstances and conditions, in violation Secti 
to Prevent Unjust Discrimination <10(d). Moved by these considerations, t 





The Interstate Commerce Commission is vested with : lt de a : " “ar 
power to prevent unjust discrimination in rates charged tic / ge yeaa od “f 
by interstate common carriers by motor vahicle subject to ou ae f 
the Interstate Commerce Act. ae” ‘It a" ible that from tl 

In the exercise of that power the Commission may order ery purpose for lich the mmissi 
the cancellation of rates on less-than-truckload shipments was to bring int cistence a body 
whose practical effect is to enable freight forwarders to culiar character would be 1 t fitted to 
ship the same commodities between the same points at ether from tact puted or und 
lower rates than shippers who do not consolidate their ofl, anv , 
shipments into truckload lots. nies = ; 2 ites ; 

If the Commission’s order in that behalf is supported mata th, 
by substantial evidence its determination is conclusive. , ie t : 

United States v. Chicag [eight icking ( 84 thority not « 

Adv. Op. 8/1; 60 Sup. Ct. Rep. 931 No. 724, de t has been pointed out that thet 
cided May 20, 1940. evidence betore t 

: : ws ' | 

[his appeal from a specially nstitu eral « sags he. gee 
of three judges concerns the lidity ler of the et irgageans: ee 
Interstate Commerce Commissio1 rder cancelled " ne advat val ye 3 eit 
certain proposed tariffs of mon rriers operating ns of the Com ' The Ir 
motor vehicles in interstat ommer subject to es not a j 
the power of the Interstate Commer mission ut! th mathe 
der the Federal Motor Carrier Act of 1935. The Cor nt tor sit 
mission cancelled the tarif pon tl nd that the il 
were unlawfully discriminatory in aff gx lower tie = s 
to “forwarders” of freig ier ; eases ¢ oS £ 

It is the practice S i nent to ¢ 
ments in certain ar t of, 9 
ment in carload ¢ 
the carload or trucl te rate ibject to the thout « plaints | ndividual sl] 
order applied to less than truckload ents, and tract from 1 ssion’s powe! 
were cancelled solel 1 the shipments affect u te I 
ad previous! Dee I lid 
in truckloads v { . 
found that in practi S 1 . 11, 
would be availabl S Yr ns ‘ 
used by few, if at f ers +] 

It concluded that I t t 
this would operat ¢ ed 
lation of §216(d) of t t 

| | f I ) St! ct ( ( 1 [ iS I s¢ > \ \ ‘ 
which was presented ( reache d : = 
ferent view from tl 
and held void and enjoined the e1 ent of the Cor the appellees 
mission's order. On appeal the Supreme Court re 
the ruling of the District rt pinion by M1 Constitutional Law—Due Process Clause—Interfer- 


) 


Justice BLAcK. ence by State with Freedom of Religion 

Che opinion summarizes the £ I € by ti Under the due process clause of the Fourteenth Amer 
re aie aie wekne 4 iaimeeie ; Ns Ts ; 
respondents and notes : Ippo! ment a state may not subject persons to restraint in the 





tariifs were torcibly present nt ssenting Opil exercise of their religious privileges. Under this principle 
ions Of two members eT, the state may not prohibit, under penalty, the solicitation 
conciusion 1s reached that under f tute € UO! of contribution for religious purposes except upon the is 
+1 ; hiinal « : ] ara? r f later a , 

mission is the uunal chars “ ity eu suance of a license so to do by a state official, upon his 
mining whether oF 1 Punnaciol Isted alld tidt finding that the cause is a religious One or a bona fide ol 
i its detern - ; ject of charity or philanthropy and conforms to reasonabl« 
evidence it must be ¢ Ss view standards of efficiency : »prity 

standards of efficiency and integrity. 


A person may not be punished by the state on a charg 





ihe Commissior | _Tacts that of the common law offense of breach of the peace, in 


the rotnD a rat ‘ 1 t if t . 5 : Z . ; 
le propose Li , =e ing his religious views on a public street, where it does 
‘ ee ee ; = not appear that his actions constituted a clear and present 
My , menace to public peace and order. 
uld t Ve 
Section 216 Cantz 
~f the cor Y ?  >f fi) S ( Wy) N f ? 
I L2eCc 202 41) 
ITeVeE t i rit t 
rates { ' t ¢ 
( sp r e ¢ 
p! | a . e] anol ‘ A as 
1 } y ache > ‘ 
possibly : f ‘ ' G 
, 
t rate = s W é é 
} + ] a f Sel 











ed violation of 


rmat ount charg 
294 ( necticut, and the 
( iw offense of inciting a 
5 é Court affirmed the 
ifirmed the convic- 
on the fifth count, but 
a ne tl yunt as to two of the 
( é ( asserted their 
( could not be 
ie ess clause of the 
ent ¢ would violate 
é o ie Iree exercise 
relig “ e ( rt reversed the 
1 Ir. | E ROBERTS 
{ rsons from mak- 
C less the cause 
il! i\ \ Secretary of Public 
Velfa rtificate pp! ul an appli 
letermines 
P na fide object 
( to reasonable 
I the secretary 
ssue a certifi 
ble at any 
é Vy nine or 
| é ved in an 
( ( vhere they 
qt ed with a 
o ( , ble phon 
¢ Che person 
é e of the rec 
sked to buy 
‘ ] licited for a 
pamphlet 
( T CllVé ed on 
( Street 1s ickl) 
] K) ( lents iere are 
) ( .} records 
esi é h included an 
| - e statutory 
V ippellants 
t { I nN that if 
el i of he Fout 
ROBERTS points 
D ohibite the 
gx the establishment 
re ( That the 
é ( lom to believe 
r the two con 
¢ ire of things, 
ct remains sub 
ct e¢ ciety The 
vas found to 
! 9 ( is restraint on 
é f es a pri 
é ire coun 
ether the cause 
‘ es issuance of a 
e acti It is 


I e and, fur 

eT t to judicial 
é eless inad 
Mr. Jus 
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act is not always easy to mark and the statute has not 
been construed by the State court to impose a mere min- 
isterial duty on the secretary of the welfare council. 
Upon his decision as to the nature of the cause, the right 
to solicit depends. Moreover, the availability of a judi- 

for abuses in the system of licensing still 
leaves that system one of previous restraint which, in 
the field of free speech and press, we have held inad 
missible. A statute authorizing previous restraint upon 
the exercise of the guaranteed freedom by judicial deci 
obnoxious to the Constitution as 


cial remedy 


sion after trial is as 
one providing for like restraint by administrative actio1 
‘Nothing we have said is intended even remotely to 


ly that, under the cloak of religion, persons may, 
with impunity, commit frauds upon the public. Cet 
tainly penal laws are available to punish such conduct 

exercise of religion may be at some slight 

in order that the state may protect its citi 
zens from injury. Without doubt a state may protect 
its citizens from fraudulent solicitation by requiring a 
stranger in the community, before permitting him pub- 
licly to solicit funds for any purpose, to establish his 
identity and his authority to. act for the cause which he 
purports to represent. The state is likewise free to reg 
ulate the time and manner of 


solicitation generally, in 
the interest of public safety, peace, comfort or conveni 
ence. But to condition the solicitation of aid for the 
perpetuation of religious upon a li 
cense, the grant of which exercise of a 
determination by state authority 

cause, is to lay a forbidden burden upon the exercise of 
liberty protected by the Constitution.” 


imply 


Even the 


convenience 


views or 
rests in the 
as to what is a religious 


Sy stems 


takes up the question of the pro 
+] 


The opinion then 
priety of the conviction on the fifth count charging 
common law offense of inciting a breach of the peace 
The Court again recognizes that the state has a legit! 
mate interest to protect in the preservation of peac 
and order. But an examination of the record led to the 
conclusion that the conduct of the appellant did not 
raise such a clear and present menace to the public 
peace as to render him subject to conviction of the con 
As to this, the 


{ 


mon law offense charged against him. 


opinion says, in part: 


‘We find in the instant case no assault or threatening 





of bodily harm, no truculent bearing, no intentional dis 
courtesy, no personal abuse. On the contrary, we find 
nly an effort to persuade a willing listener to buy 

book or to contribute money in the interest of what 


however misguided others may think hin 


ceived to be true religion. 


In the realm of religious faith, and in that of polit 
belief, sl irp differences arise. In both fie Ids the tenets of 
one man may seem the rankest error to his neighbor. 1 


the ple idet 
lif 


persua le others to his own point ot view, 
, at times, resorts to exaggeration, to v1 
men who have been, or are, prominent in churcl 
and even to false statement. But the people 
have ordained in the light of history, that, in 


hese lib 


a we kr Ow Ca 
tion ol | I 
or State 
this natior 
spite of the probability of excesses and abuses, t 
erties are, in the long view, essential to enlightened 
opinion and right conduct on the part of the citizens 
icy. 

‘The essential characteristic of these liberties is, that 


an develop unmolested and unobstructed. N: 
his shield 
for a people 
There are limits to the exercise of thes« 
danger in these times 
‘tivities of those who in the delusion of 
‘eit would incite violence and breaches of tl 

others of their equal right to 
is emphasized by events 


under their shield many types of life, character, opinion 
, 





than in our own 


and ot 


more necessary 
composed of many races 
from the coercive 
racial or re 


order to deprive 

the exercise of their liberties, 

f These and other transgressions of t ‘ 
limits the states appropriately may punish 

hough the contents of the record not unnaturally 

think that, in the absence of 


ed animosity, we 
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The petition of a large corporation w 
securities for an arrangement respecting 
debts under Chapter XI of the Bankrupt 
dismissed where it appears that relief 
would be inadequate and proceedings u 
would provide adequate relief and aff 
reorganization under a fair, equitable and f 

yroceedings under Chapter XI S 

In |} ; 
district court to permit the Securities 
mission to intervene, and to raise and litig 
as to the adequacy of relief obtainable 
in order to prevent the defeat of the fur 
Commission is charged with perform Ir 
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ermitted to intervene in an actio1 


ne , he 1 
. i 

¢ ts subject t (2) when an applicant’s claim or defense and tl 

in action have a question of law or fact in commor 








the Court ly exercising its discretion, the court shall con de 
er vhether the intervention will unduly delay or prejudi 
Se the adjudication of the rights of the original part 
_— is provision plainly dispenses with any requiremen 
ng tm that the intervenor shall have a direct personal or pecu 
. s ial terest the subject of the litigatior 
<2 1] is we have said, it was the duty of the court t 
the Chapter XI proceeding because its maint 
tent t there would defeat the public interest in having a1 
I hem« f reorganization of respondent subjected t 
t the scrutiny of the Commission, we think it plain t 
the Commission has a sufficient interest in the mainte 
ubl nance of its statutory authority and the performance « 
t l ts public duties to entitle it through intervention to p1 
en’ nizations, which should rightly be subjecte 
t wil to its scrutiny, from proceeding without it 
t mgt he right of the Commission to appeal from tl 
ler refusing to dismiss is also sustained 
\ Justice Rogperts delivered a dissenting opit 
which the Curer Justice and Mr. Justi M 
x greed [he opinion stresses the fact tha 
\ll that the proceeding under review came precisely within t 
XT] terms of Chapter XI, and that the legislative histor) 
he the Chapter gives scant support to the Commission’ 
Cit content In this connection, the minority opit 
‘ st ite 5 
; hen all is considered it is evident that little supp 
the Commission’s argument can be gained from tl 
. tive history. It is of no avail to urge that it woul 
oad een far better for Congress to adopt a diffe 
; chet and that the public interest which Congre 
that in writing chapter X extends quite as mu 
Lact to 3 omposition such as that proposed in the inst 
, to t reorganizations envisaged in chapter X 
os nsiderations may well be urged upon Cor 
P ea s in support of an amendment of the statute but thev car 
5; . ha no weight with a court called upon to apply it 
é plain language 
t { The dissent also considers the relation of the ban! 
Ine ll not uptcy court's equity powers to the problem present¢ 
I and urges that those powers have never been invoked 
t to refuse the relief which Congress has accorded 


bar krupt In development of this aspect, Mr. Jt 
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Oil and Gas gas in 


Taxable It 


me 
iil 


Income Taxes—Inco Fron 

Production—To Whom 
sale of oil and gas properties 
of one-half 


Under a contract for the 


part of the purchase price was to be paid out 





of the proceeds of future oil and gas production and future ‘ 
sales of the property itself, and the seller was to have a Set 
lien on one-half of the oil and gas production and on one- ‘ 
half of the fee interest. Upon the execution of the contract 
for sale the properties were conveyed to the purchaser 
without reservation of any title 
In these circumstances the gross proceeds derived from . 
the oil production are taxable as income to the pur- 
. jie 
chaser. The reservation of security in the form of a lien 
on the proceeds from sales of fee interests distinguishes 
2 . i ae et 
the case from Thomas v. Perkins, 301 U. S. 655, and the 
rule of that case is not to be extended beyond cases where ’ 
the reserved payments are to be derived solely from the gtivn's 
production of oil and gas a 
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Salute—Civil Liberties freedom of religious belief, however dissident and how 


Statutes—Sch Flag 
ever obnoxious to the cherished beliefs of others—even 


hich can be questioned only 





Religious Libert : - “eng - : 
of a maioritv—is itself the denial of an absolute But 


juals collides with the neces- 


























when the consc! I ( : ; : : ; + 
sities of society That right, like freedom of speech, is rela- to afmrm that the freedom to follow conscience has itsel! 
no limits in the life of a society would deny that very 
+ e—not psoOlut plu ilit of princi sles which mc matter of hi tory 
A state stat requires children in its free schools ROE PIED FIM és He er sae beste ae Ay 
to salute the Flas not offend against the Fourteenth under! “i = ection of religious toler ation Our pre 
hee ent task then, as so often the case with courts, is t 
ey reconcile two rights in order to prevent either from dé 
84 Adv. Op t ne the other. But, because in safeguarding cor 
ed June 3, science we are dealing with interests so subtle and 
‘ dear, every possible leeway should be given to the claim 
1 re 71,OUS f religious faith . The religious liberty which the 
( ina Constitution protects has never excluded legislation of 
<> general scope not directed ag 1inst doctrinal loyaltt 
; as rticular sects. Judicial nullification of legislation 
er s , et not be justified by attributing to the framers of the Bill 
' Pag: Rigl ts views for wl ich there is no historic warrant 
~? Conscientious uples have not, in the course of th 
' lor truggle for religious toleration, relieved the indi 
parents : ' hedience to a general law not aimed at 
sige wig —_ th t or restriction of religious beliefs. The 
' um ession of religious convictions which contt idict 
A 20 of the the relevant concerns of a political society does not re 
er Gods be lieve the citizen from the discharge of political resp 
bilit The necessity for this adjustment has it 
eremony nd ‘in been recognized.” (citing the Selective f+ 
e father Law case d others) 
es i ml Ce As ‘ Loce ¢ ses he said 
i = 
’ ese aan wei ll these cases the general laws in question, uy 
‘ held t] t those who re fused obedience 
1 the Cir > us conviction, were n ani festations of specific 
; nowers of government deemed by the egislature essen 
Supreme Court tial to secure and maintain that orderly, tranquil, and 
‘ fre ciety without which religious toleration itself is 
tee on un unattainable. Nor does the freedom of speech assured 
erties Union hy Due Process move in a more absolute circle 
: unity thar that enjoved by religious freedom “9 
geliet-voaage ty Coming down to the particular question involved 
i mn thic case. namely “whether children like the Gob ti 
Pi children must be excused from conduct required of all 
sin other children in the promotion of natior al cohesio1 
' ; 
( wrt wl en- . » d ; 
t conflict “We are dealing with an interest inferior to n 
the lib the hierarchy of legal values. National unity is the ba 
the authorit f national security. . . The ultimate foundation ot 
\ judicial 1re¢ societ 18 the binding tie of cohesive sentiment Sucl 
ature » sentiment is fostered by all those agepcies of the 
ind spirit which may serve to gather up the tradi 
Hons of a people. transit them from generation to genera 
t of partic t 1 thereby create that continuity of a treasur “d 
hild who ( oO fe which constitutes a civilization. ‘We live 
nee \ tl by ymbols.’ T he flag is the symbol of oul nation il unity 
teed the transcending all internal differences, however larg¢ 
vithin the framework of the ‘ onstitution. This Court 
( | had sion to say t ‘ the flag is the bol 
yf the Nati power, the emblem of freedom in it 
- 5 right ti best sense . . . it signifies government 1 tit 
here. only on the consent of the governed; liberty regulated by 
the It law; the protection of the weak against the strong 
ecurity against the exercise of arbitrary power, and 
‘ ent lute safety for free institutions against foreig! 
weress 
sloti m The <e issue. then, for us to decide is whether 
flict wit the legislatures of the various states and the authorities 
se ile . thousand counties and school districts of this c 
doing try are barred from determining the appropriaten 
some <= means to evoke that unifying sentiment wit t 
t which which there can ultimately be no liberties, civil e 





State Compacts—Eminent Domain—C 


Damages 


The Pennsylvania-New Jersey Compa 
Jersey act therein referred to, authoriz 


by eminent domain proceedings, of the va 


They do not embrace the ascertainment or 
quential damages to land not taken 
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that, under the Compact, without refe 








ence to that legislation, the Commission could hav« 
quire purchase and built a bridge upon 
vithout subjecting itself to liability for consequential 
d ¢ it it was necessary that a procedure should 
he lopted for the exercise of the power orf emuinen 
domain conferred on the Commission by the Compac 
nd tl vas done by the provision of the Compa 
that ‘the Commission may acquire such property by the 
exercise of the right of eminent domain, in the mari 
by the 1912 Act. Under the Compact that Act 
only to the extent that it affords a man 
é ot exercis the right of emi! 
s called into operation only if the ( 
unable to acquire needed property by pu 
] then only as a means of fixing the compe 
nder the Compact, the Commission 
t lhe | pact can be given a re 
te t by disregarding its language and | 
tt to it tsmen an intention to adopt 
t ( \ applic ible in the Stat 
t t ( 1 ypted Vv a construction el 
ble to the acquisition of existing toll bridg 
t (ct 1912 and it amendments al 
erre 
In at er to an argument made by respondent t 


1 


( | 12 Act al d the ( ompact were entitled to makt 





e rul lamages under the Pennsylvania Constitu 
t to property si ly acquired by th 
& I n in New erseyv, the Pennsylvania cast 
( evi 1 and the opini concluded 
t be thought that t was inte ; f 
1912 Act, the then prevailing interpretat 
tl ennsylvania constitutional provision, that fact 
e here both because the c mnstituti 
never been reg irded by the Pennsv]l 
court ble to the use of land acquired by 
chase and because the Compact by its terms excludes tl 
1912 Act from its operation except in so far as it 
hod of procedure when the C 
ent do 
| ent tl state courts were reversed 
Lhe S s argued by Mr. Edward B. Stout 
pr M Egbert Rosecrans for re l 


Statutes—Shermean Anti-Trust Act—Labor Disputes 

A “Sit-down strike,” maintained to enforce union de- 
nands by compelling the shutdown of the employer’s fac- 
tory, of which the natural and predictable consequence, and 
the only effect upon trade or commerce was to prevent sub- 
stantial shipments interstate by the employer, is not the 
kind of restraint in trade or commerce which the Sherman 
Anti-trust law condemns. 

While labor unions are to some extent and in some cir- 
cumstances subject to the Sherman act, the act does not 
apply to all labor union activities affecting interstate com- 
merce. 

The restraints for which the Sherman law provides a 
remedy are only those which are comparable to restraints 
deemed illegal at common law and which have or are in- 
tended to have an effect upon prices in the market or other- 
wise to deprive purchasers or consumers of the advantages 
which they derive from free competition. 
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t s the meat traints upon competition have been condemned only 


trade to inter when their purpose or affect was to raise or fix the mar 








that Cor ket price. . Restraints on competition or on the cour 
t suppress and of trade in the merchandising of articles moving 
tem which i interstate commerce is not enough unless the restraint 1 
use many shown to have or is intended to have an effect upon 
extended prices in the market or otherwise to deprive purchasers 
tate action rr consumers of the advantages which they derive from 
Shert n Iree col petition.” 
t 4 tw el I prevent [he opinion then proceeds to a consideration of the 
t ngres remaining question of the extent to which the act is 
applicable in Labor controversies. Its discussion of 
nm any the cases on this point is premised by the following 
ere Was 50l statement 
ent Cie agi is not a case of a labor organization being used 
eting by combinations of those engaged in an industry as the 
t in cast means or instrument for suppressing competition or fix 
i .* e@ans 1n ing prices hel U/nited Stales Vv. brims 272 U he 549 
, pment of Local 167 v. United States, 291 U. S. 293. Here it 
cis ae plain that the combination or conspiracy did not have 


' ae its purpose restraint upon competition in the market for 


ae petitioner's product. Its object was to compel petitioner: 

, . to accede to the union demands and an effect of it, it 
nsequence f the strikers’ tortious acts, was the pre 

e common vention of the removal of petitioner’s product for inte 





far as appears the delay of thes 
ti those do shipments was not intended to have and had no effect 











é t n price I ery in the market, and so were in that 
, unpre spt re a restraint forbidden by the Sherman 
ody t than the restriction upon competition and the cours« 
n cu to ers rt he lawful Appalachian Coals, Inc. v. United 
; i ee States, because notwithstanding its effect upon the mat 
a mags keting o il it nevertheless was not intended to 1 
‘ ree c a me did not affect market price : 
, med illezal The opinion then points out that combinations « 

l t t res g employees necessarily) restrain competinon among 
gave rise to themselves for sale of their services, yet were not cor 
traints wert sidered illegal as a restraint of trade at common law 

lly because when the Sherman act was enacted, and that since th 
te interest enactment of Section 6 of the Clayton act, declaring 
Hes to tn that labor is not an article of commerce, nor are lab 
; 44: Organizations to be considered as combinations unde 
otitive the anti-trust laws, it is plain that restraints on the 
| power of Sale of services to the employer, however much the 
t f t] nineteent] curtail competition among e! ple yees, are not restr: 
nd t of trade under the act. It is also pointed out that al 
t trad thoug trikes may restrain the power of empl t 
took er compete with those not subject to such demand et 
c . under the ctrine applied in non-labor cases, that t 
' wae loes 1 in itself constitute a violation of the act. S 
tt 7 larly It 1 the obiective of onal lal { 
¢ A ganizat s I eliminate pri mpetition base 
thy, tit lifferences in labor standards, this effect has not beet 
r considered the kind of curtailment of price competitior 
1 which the act prohibits | 
te and \fter discussing various cases under the act where 


involved, the opinion relates: 















R 523 
led the pat cide now It finds no warrant tor such a decision 
ple as fol the terms of the statute. I am unable to find any c 
ly prevent pulsion of judicial decision requiring the Court so t 
» be te limit those terms. Restraints may be of various sort 
loving i Some 1 be imposed by employer: others by employees 
tate mat But when they are found to be unreasonable and direct] 
\nti- lrust imposed upon interstate commeyce, both employs al 
tiv ployees are subject to the sanctions of the Ac 
eT, dtl 





t is sai hat such a view would 


bring practicall 

every strike in modern industry within the application 

proe the statute I do not agree. The right to quit work 

tate « the right peaceably to persuade others to quit work, th 
1 Leathe rht t 1 eed } 


xht ‘eed by lawful measures within the « 


ontet 
Bu ‘ plati the Clayton Act to attain the legitimate object 
Court ot lal organization, is to my mind quite a different 
¢ matt ro! t conspiracy directly and intentionally t 
the Court prevent the shipment of goods in interstate commet 
rence b either | 


l I ega seizure 10or 
¢ +] ; nd 3 
{ I 





purpose 
ie direct and intentional obstruction of their transp 
) tion or | blocking the highways « interstate t 
i { 1 t 


lecidk 4 
\ct does not except labor unions fro1 t 
purvie once it is decided, as this Court does decid 
that the nduct here shown is not within the immunit 
conterred by the Clayton Act,—the Court, as it seer 
+ + to ¢ | I optior but to apply the Sherman Act I 
/ acco ce wit ts express provisio1 
344 he case was argued on April 1 and 2 by M Ss 
‘s. 4 in H. His 
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, Summaries 
tra Patents—Enlarged Reissues—lIntervening Rights 
of Innocent Users 
Sonta ( un Stores Co. v. National Nut Co | 
; alifornia, 84 Adv. Op S81: 60 Sup. Ct. Rep. 96] 
aii No. 671, decided May 20, 1940. ) 
ra (ertiorari to determine whether user of a nut treat 
ng apy is manufactured and operated after grat 
1 of an original patent for a similar machine, which it did 
t it infrings ( thout knowledge of the existence « 
ILO 7 P | 
7 it patent t coming within the terms of an enlarged 
eissu that original patent, obtained by the owner o 
e oll al ent after he had learned of the use ¢ tiie 
ccused machine, is liable for infringement of the « 
( yar larged cl 1s 
t e Cou n by Mr. Justice McRt 
Y c ( imi! the aut! ities in some retail and lays 
ro the general ile that the claim of a specific device 
t ombi 1 an omission to clain er device 
: t omb tions aj rent on the tace of the patent ¢ 
ti 7 ’ n to the public of that which is 1 
all ed egal effect of 1 tent cal ot 
te revoked es é itentee surrenders it and p 
hat the sp tion was framed b al inadvertence 
rT act dent ( 1 Stake that a reissue A t] enlarg¢ 
oa lair pplied for within two years after the orig 
r ft nal, 1s he absence of extraordinary exculpati 
Ant  condit . tl eve the reissue is applied 
‘ ViT T t ( vears | t peri ssible ( CX 
f innocent parties 
' e Op n the I ls that in e case 1n Nal ( 
the ac é chine went into operation when its ow1 
t T actual | lge of the original patent, his 
the letense I nt, that inte vening rights 
been acquired by him, which in equity the owns 
jot the reissue patent may not then disturb, is nevertheless 
— vailable t r by the patent law all patents a 
recorae ( ‘atent Office and constructive n 
ot the é te ce res thus to all Tihveé \ T | 
Che e was argued on April 24th by Mr. G 
ls etitioner al by M Hugh N. O 
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Statutory Construction—Enlistment Allowances mployment or agency and the chart 
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unduly burdening interstate commer 
however, rejects this contention, poi 


ce. The Court, 
iting out that an 
ly 


apportionment based on mileage is a frequently used 


and approved formula which was 
ere 

A contention was also advanced bz 
protection clause of the Fourteenth 


properly applied 


ised on the equal 


Amendment. In 


support of this contention the petitioner cited the two 


methods of assessment followed in 
asserted that for more than 40 years t 


ors have systematically valued or 


throughout the State at far below its 


utility and railroad properties, in 
thereto, have been assessed at full val 
tention the Court makes two answers 


to overcome 


evidence was insulhcent 
that the Board had equalized assessme 
with the State law and that the Supt 
not sit as a board of tax review. TI 
civen to the contention was that the la 
long-continued practice sanctioned by 
has developed classifications for pr¢ 
taxation and that these classifications 


ally permissibl In particular it 1s en 


Tennessee and 
he county assess 
dinary propert 
true value whil 
marked contrast 
ue. To this con 

First, that the 
the presumptio1 
‘nts in accordance 
-eme Court could 
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the State court 
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he state, 


are constitution 


iphasized that th 
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t so far eXce 


ilule as to offend the due process cl: 
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1 1 
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eenth Amendment. Great Northern Ry. Co. v. Week 


297 U.S. 135, is cited as the only case in which a non 

discriminatory assessment was struck down because the 

assessment wW tl jught to be excessive. While t 

case is not expressly overruled, it is limited to its own 
1 f . 

peculia 


Edwin F. Hunt for the petitio 
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The case was argued by Messrs. Wm. H. Swig; 
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Statutes of Limi- 


he U 


nited States 


W shall be vali 
binding upon an estate . unless . . . filed in 
office e county judge granting letters” and that 
such claim ... not so filed within eight mont 
e time of the first publication of the notice 


the Federal Housing Administration through opera 
ns under the National Housing act, and filed by the 
United States in the office of the proper county judg 
after expiration of the eight month period prescribe 
by the state was barred and “disallowed 
cl agains e estate.” 

e Court’s opinion by Mr. Cuier Justice HuGuH! 
concludes that the statute cannot deprive the United 
States the right to enforce its claim and that 

Le States still S its it of action against ‘ 
idmini sti even though the probate court be re 
rade is having no jurisdiction to receive a cl 
ui te expiration of the specified period It fin 

he Federal Housing Administ: 
cguired under the Housing act is a clan 
L nite ‘ es, and that, as sucl the right recove 
On t be DD) rred eitnelr | State ¢ ( 
uurts by statutes of limitations or laches 
I ast Was argued by Mr Frederick Ber 
Wie petitioner and by Mr. Asbury Summer 
‘ ( 
Due Process—Criminal Procedure—Use of 
Confessions Obtained by Coercion 
| vy. Te 84 Adv. Op. 946, 60 Sup. Ct <a 
O32 | N 87, decided May 27, 1940 
Tr] cast l ive the validity under the aut 
roc lause the 14th Amendment, of a c: ctu 
tence of death for rape by a state court wher 
{ ite had used a confession said to have been ob 
ne y coercion and intimidation 
é first been denied, the 

R ( hers uv. Florida, a 
rehe sing the question of due process, certiorat 
\ granted, and the state court judgment revers 
Rehe the judgment of reversal was sought 

{ he oj on here is on that petit 
M ( Brack delivered the opinion ¢ é 
e first examines the tate s contentiol I 
( i at the t il denied having 
o1 sion, he cannot urge tha S ust 
é enied him « 1e process \s te 
t that e state insisted and é 
{ { prove that the confessio was signe I 
( e confession was submitted to the 
bt t e question of due proces 
ay ( ned and its us ust be dete ! 
| eviews in some detail the i t 
it the time of the arrest until the nm 
( s obtained, and concludes that “Due process 
served for all by our Constitution, command 
actice as tha disclosed by this re 
l ! ccused to his death. 
reued on petition for rehearing ( 


vhich provided that “No claim 
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Junior Bar Notes ~ 


I “Loan Shark” Study 
tes Courts 


r al The Junior Bar Conf 
A, 4 ‘ Din tor t ti . 


nference's Committee in Aid 
= Rr a a the Small Litigant was requested at the last annual 
oe meeting “to supervise and direct such surveys on. . 
; eo gt rs ; personal finance conditions as the officers and Council 
ept “ta haiti of the Conference shall authorize.” The 


“ | | 
loan SDarx 
affected large numbers of persons in the 


in certain parts of the country v 


Was 1 
esults that the particula object of interest to the Conference officers 
rom Frank and council and to this committee. Former Conference 
\rkansas Chairman Ronald J. Foulis, St. Louis, Mo., Chairma 
( he Com f the committee, designated George L. Gisler, Kansas 
Bar Associa City, Mo., to act as a sub-committee on the particular 
ero da assignment dealing with the problem of “loan shark 
eb 3550 and their victims \ tangible contribution toward th 
= of Mens furtherance of this objective was made in the form of a 
eaigee 3 = % Manual for the Use of Small Loans Committees of 
Lo P gr local Bar Associations.” It serves as a complete guide 
om — an a o those local groups wh« ultimately become sufficiently 
wal cokneune in SOO | at the depredations of “loan sharks” to want t 
do something to curb them. In an eight-page appendix 
the 1 ual presents case-histories which expose the 
Plans for Summer devious methods of irresponsible small loan companies 
er Members 


as learned t rough tl ] 














he experiences of local bar groups 
, 6 
ganize study who have successfully opposed the “loan sharks 
il pre blen Ss 
| e committe 
; 
ie aoe eee Rule-Making Power in Criminal C 
. ‘ ‘ ndicate their ute-iviad ing ower in rimina ases 
Oo ( naics ner . 
! topics for dis On June 22 Congress passed and sent to the Pres 
] 4 : 4 1 4 ‘ ] } ~ -+ 
t eminars fot dent an important bill. It extends the Supreme Cou 
sed for, and rule-making power in criminal cases. In its rep¢ 
: us quarter [of June 21] approving the bill the Committee on the 
é tter accom Judiciary, of the Senate said, in part: 
s been “The entire field of Federal judicial procedure 1 
n Activities within the rule-making power of the Supreme ( t 
esults except such part of the criminal procedure as relate 
to { eedings prior to the completion of the trial 
. : ; or the entry of plea of guilty. As a result it has beet 
Conference Progress oe ; : : “a ; 
possible to develop a simple, uniform system of ] 
Huoh TD) lenr . , : , , , 
sitthiins : He ing and practice in the Federal courts in all matters 
“ 5° Yt except those last mentioned 
Ti +t ler “ Fs . 
Dies hte Federal criminal procedure prior to verdict o 
ers and thneir ’ ay > 
Lee ot guilty . in effect requires contormiuty to the ) 
rie together at . “co s , “he 
5 mon law as modified and changed by the constitutior 
pers con ‘ ' : ; ‘ 
and statutes of the S®ate in which the Federal court is 
tc 4 1 mittee , ** 4 4 ‘ +} ‘ . 
held \ctually there 1s no true conformity with State 
gress Was ' 1 1 
proce Hi pecause there ire certa p ts o proce 
e Conterence 
dure, that are regulated by lederal statutes. Lawyer 
LJ P| | + > 
| ‘ ‘ it 
ccus ( practicing in the state c -_ g 
c } heen 
. + + + nan! + ] 
nto Federal court to try a criminal case, cant le 
1? Since : , - < now 
2 pend on the conformity principle Phe ve ti ( 
nry member;rs, » . : . 
. tain on what points conformity is ‘ ! 
re than , 
: \ nts some Federal statute is to gover! 
= Under these circumstances there is considerabl 
; Ory confi nd lack of uniformity in respect to th 
' vt matter So long as it remains necessary to search the 
Mark Har : ; ee , ‘ ey i ner 
_ common law, the statutes, and constitutional pré sions 
na f e States, before the proper procedure can_ be 
sitions agreed upon, just si long will our procedure ri 
( r nd complex The committee is the op 
s he ( t the enactment of this legislation will mote 
| ‘ . ’ ‘ 
py CEI al int eliminate technnicalitie " ¢ 
? , et c | legis! on has been vigo1 5] urge 
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AMERICAN BAR ASSOCIATION | them to indicate and tormulate the 
OVRN Al al d sensible thing's | cl | 1112 
J + ve See pinion in broa | tull supp 
t this time h the Nation’s l 
BOARD OF EDITORS acca : mee 
LT 1¢ KCCp ny ~~ UlISC! CG 
, ; I the wWvyers their home con 
te . ti n aroused | reunited Am¢e 
CG tf preparedness to eventualiti 
CHat P.M Such a demonstr new 1 
Wa the future t the profess 
v : , planned projects of our own could 
) \merican lawvye his home t 
espe i respec ( ses, tor he s 
= tf the maintena d detens« 
tive forn eovernment 
LAWYERS ANI » HOM 
(()\INIUNI - 
The past month has been a test time tor PHILA PHIA M 
the spirit and the soul ( \meri ry , tino fr 
The catastrophes which ha efallen free, Nas ee Te ge Sree 
\ssociation iladelph S¢ 
‘ governments abroad, through the sweep ot gaia several places 
armed terror and mechanized force, have  [)ye consideration of this ever 
brought an imminent sense of anxiety and deep jt importance in the lives of Amet 
concern to people 1 parts ot the countr ve stressed | he me peri 
These have truly been the most tragic and t1 vhen the first meeting w hel 
ing days of the Christian et Spring's, there er has been 
Under such circumst s, the democratic ore port ng time. It 
spirit of America has significantly begun 1 test that 1s bound to occur 1n the « 
reassert itself in more vigorous tones, through ears to come est to def 
out the land. In countless communities, the democrats S Ss against 
people have come together in meetings locally omic and so deologies—th« 
constituted, for the purpose of exchanging our country w led upon to 
views, taking counsel together as to what can ing pat hes os mi 
practicably be done for the fulfillment of local t the program at Philade 
responsibilities, and gaining a sens« f strength | be 1n everv!l R d 
and unity through a neighbor! iscussion of er’s tong | his reas 
the common tasks. N s, if eve set t] e is Vlacedo 
has there been such sponta is revival ot lawver At 
the “town meeting” idea which had its roots Philadelpl n 9 
early America and then fortffied the spirits 
men and women beset with g1 perils 
his manifestation has been in itself reassut DEMO¢ \CY IN At 
ing. One of ts characteristic teatures has bee —— ; " 
that, as alwavs in times National emergenc i eke 
American lawvers have come naturally int " nee Rs 
places of leadership and responsibility in_ the : . si 
communities aroused by the tat ng challenge : comet 
to liberty and justice under la‘ the threatened J sence . =e 
destruction of the traditions and 1 f life ne ng ne V > hosp 
which stem from Magna Cart nd the Bill S n ~ 
Rights. In the re-awakening of the spirit shes with sh g ; 
the “‘town meetings’ of old davs onside Cismlayer S r 
tions of partisans! oO Ss, racial ign managers ‘ 
social differenti ns Sit el re hes . 
id the usted . 1es o s ethods 
natural servants ls s the c . d | ss 
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\WYERS HE ART Ol 


LIVING 


dering over 


the 1 iter! 5 rsi edit rl l, a f« W days 
120, eresting and stimu 
lating visit nto the editorial sanctum. 
It was the | Mr. Side »* Juris-con 
Bar ot the Planet 
rth tor a friendly 
th tl sion het He greeted the 
lit cord penly, but said (with a 
ightly ev that he preferred to ap 
ear in tl ts and in|] feces in what 
he called |] hod H ealed to the 
Ieditor mat tins mments about our 
$S101 thet it almost to the 
Ul : 

(I ( this dis 

: mis most apt 
outstanding 

dane pro 
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~ 7 1] ch tile 

( het vere 
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his volu 
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office. Does he really enjoy and appreciate the 
richness and inspiration of his children’s youth 
and play? There is Jack —. in New York 
City. He is also growing rich and stodgy from 
his practice. He has a wife who drives him on 
ceaselessly with her social aspirations. What 
other domains of life are now open to him (and 
to Tom) now that they have achieved success ? 
What about their life-expectancy, now that 
they do not have to work any longer ? 

And then there is Sam in Washington 
He, too, has reached the top. He is a bachelor. 
He has never known the joy of watching babies 
grow up. Young people, and their vagaries 
and flippancies, irritate and annoy him. He 
plays golf and feels that the game is his great 
resource and compensation. But what about 
his time? Try as he may, he has five or six 
hours of leisure time every twenty-four hours, 
to do with them. 


and nothing Life some 
times gets very lonely for him. If only he 
knew how to use that leisure time in a way that 


would bring in some spiritual reward 


every lawver (and every layman) can call 


the census of his professional brethren in much 


the sani How many of them, on reach 
ing middle-life, can look forward, and say with 
otevenson 

Ge Love, oh, ve mv Friend 

e Gist of Life, the End of Ends! 
lo laugh, to love, to live. to die! 
e call me with the ear and eve 
The late Joseph H. Choate, one of the great 


est of American lawvers, called attention to 


these things more than sixty years ago. H«¢ 
ended his address with this warning: 
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2 else r enti an\ ing else 
| a Si e othe subje r study 
é i¢ i 1 don't let PO { t vhen et 
sv life. Ever wver should have 
r he en T f ¢ 
é f S Scie ce ( 
rua r ( g rather th i 
S ou be true e drea 
he t es} n 
These ds of Choate are fitting conclu 
: ur visit with Juris-consult Sider 


us lawver from Mars. 
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PRE-TRIAL PROCEDURE—SOME PRACTICAL 
CONSIDERATIONS 
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DERAL JUDGES DISCUSS COURT BUSINESS 


Circuit, met in Denver in early June, to discuss the busi 


administration. Eleven federal judges were in attend 


rector of the United States Courts Administrative O ffici 


n of Procedural Studies of the Administrative Office. Left to right: Dis- 
Kennedy and J. Foster Symes, Circuit Judges Walter Huxman, Sam 
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Mr. Chandler, District Judge Colin Neblett, Circuit 


Alfred P. Murrah and Eugene Rice and Mr. Shafroth 


certain items of proof essential, yet usually preliminary 
to the cause. The defendant states his contentions and 
is given an opportunity to inquire of plaintiff concern 
ing certain items on which there is apparently no dis 
pute, or which relates to documentary evidence or mat 
t which can be ascertained by reference to record 
and other reliable sources. After the Court has secur 
ions, clarified all the issues, then many 
times the Court and counsel find there remains in the 
law suit only a narrow issue. At this stage of the pro 
ceedings the Court many times does his most effective 


all the admissi 


work. He may say to counsel that it appears to th 
Court that this law suit could be settled witl 
difficulty. According to the records in the Clerk’s of 
fice in the Western District of Oklahoma, out of th 
189 cases heard on pre-trial conference since Sept. 1939 
in my court alone, approximately one-third have eithet 
been settled or have been so simplified that only a few 
hours were required for the argument of the question ot 
law presented by the agreed facts. Also, prior to the 
pre-trial conference many attorneys have neglected to 
request a jury trial, as required by the rule. Many 
have asked for jury trial and in pre-trial conferenc« 
found a jury was not required in the disposition of th 
case. This permits the Court to determine what cases 
should be placed on the jury docket and what cases arc 
to be set on the non-jury docket. It should be added 
here that either at the time, or prior to the setting of 
lockets, it 1s determined that on a given 
date the court will set a trial docket so that at the con 
clusion of the pre-trial conferences the attorneys are 
asked if a certain date for the trial of their case will be 
satisfactory. The length of time required for the trial 


of the case is estimated and by that method the court 


out much 
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Insurance Law Practice and Procedure 
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SECTION OF PATENT, TRADE-MARK AND | a-days subjected to administrative adjudication bring 


COPYRIGHT LAW virtually every active practicing lawyer into contact 
bite mead with administrative precesses. The technique of the 
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rocedural rules devised by the 
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"19 They are 
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attorneys and jurors. Human 
\ristotle did not fail 
to be anticipated from the 
iriable element in administer- 
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ful in ordeal or battle or by the oaths of persons who 
swore to his truthfulness or innocence. The taking 
of an oath whereby the person called upon God as a 
witness to the truth of his statement and considered 
himself bound in conscience was most effective because 
it was based upon the solid religious tenets of the 
people. The tribunal considered itself solely as witnesses 
to the trial, and could verify the observance of the trial, 
since the proof was the “decision of God’—"judicium 
Dei.” Upon the introduction of the jury system, the 
tribunal now became a “trier of the facts” and consc1 
ously evaluated the facts that it had. The jurors, how 
ever had to furnish the knowledge of the facts in them 
selves, aided only by the pleadings, since witnesses were 
not brought in to tell the jurors of their knowledge 
The natural historical development was for the wit 
nesses to become the chief source of information for the 
jurors, thereby placing great emphasis upon the wit 
nesses, their words and documents. Then only did the 
question of admissibility arise, and the foundation was 
laid for the disqualification of witnesses and the rules 
of privilege. The next development was the recogni 
tion of the right of cross examination by opposing coun 
sel. It was conceived to be “the most efficacious ex 
pedient”’ to disclose truth, but it has also become equally 
powerful in creating false impressions. The result was 
that by reason of multiplying oral questions, rules were 
formulated in greater detail. Evidence was finally, 
consciously and fully considered to be a system, especi 
ally with the printing of the court’s decisions. Estab 
lished principles and momentary discretion of trial 
courts developed into fixed and rigid rules and prec« 
dents. Apologies and treatises were then written on 
the system of evidence, thereby exposing it to criticism 
and inviting legislative reform. This resulted in Eng 
land in the enactment of the Common Law Procedure 
Acts of 1852 and 1854. In our country too, as hereto 
fore noted, statutes were enacted by the legislature in 
the realm of civil procedure. Up to about 1870 the 
courts, through opinions reflecting careful reasoning 
applied to the common sense of experience, restated es 
tablished principles of the common law rules as modi 
fied or repealed by statutory reforms. This resulted in 
an elaboration of a finely reasoned system. If this prob 
lem in itself was not enough, it was multiplied by fifty 
jurisdictions, since new states were added to the Union, 
and the decisions of each state theoretically had an 
equal claim for consideration. Two factors that led to 
this wholly abnormal condition were the liberal spirit 
in each jurisdiction of testing the better rule, thereby 
opening the door to question all things ad infinitum 
and the lack of preemptory power in the supreme court 
to rule on evidence thereby resulting in the heaping up 
of decisions on identical points of evidence. 

It has been suggested that the basic philosophy of 
rules of evidence, considered as a science of proof, re 
volves around four principal concepts, namely: ideals 

21. “(A) To satisfy deep rooted common law ideals of fait 
procedure. Illustrative are requirements of sworn testimony, 
opportunity for cross-examination and rebuttal, insistence that 
all evidence be formally introduced, and power to subpoena 
witnesses and documents. 

(B) To present only trustworthy evidence before untrained 
lay juries. This produced such exclusionary rules as those 
concerning hearsay, opinion and best evidence. 


(¢ lo shield, for social reasons, certain “privileged com 
munications” made in confidential relationships, and 
D) To protect the citizen, accused of crime. This ex 


plains the right of confrontation, and the limitations upon 
self-crimination and involuntary confessions.” 

Stephan, Albert E.—The Extent to which Fact-Finding 
Boards Should be Bound by Rules of Evidence, A. B \ ] 
Vol. 24, No. 8, p. 631. 
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sions in those tew imstances”’ where similar provision 
appear in the New Federal Rules of Civil Procedure, 
which were adopted under the rule making power 
the United States Supreme Court. We note that the 
Supreme Court of South Dakota, under the Judicial 
Proof section of its code, has prescribed rules*! govern 
ing many of the proposals which we have reserved for 
enactment by the legislature. We do not feel, however, 
that apparently conflicting results in this field are nec 
] ] 


essarily in disagreement with our proposed standard 


While it is always true that the test may be applied 
difterently by different persons and from time to time 
the fundamental validity of the criterion is not vitiated 
by the disagreement as to its proper application 

As we have heretofore mentioned, the rule making 
power was restored to the courts by the legislature fot 
the twofold purpose of giving the people an efficient, 
adequate, simple, prompt and inexpensive administra 
tion of justice and placing the responsibility for that 
system directly with the courts.** While the court may 
prescribe the form and content of pleadings under this 
grant of power, our only concern therewith is that 


where the pleadings are made more simple, there is less 
opportunity for applying the rules of evidence. 

While we have suggested a standard to be used as 
a guide by the court to ascertain whether the promulga 
tion of a particular rule would be within its grant of 
power, we have said nothing about the statutes previ 
ously enacted by the legislature. It was the idea of 
Dean Pound that very likely the first rule the court 
would prescribe under the rule making power would 
be a provision “that the existing practice should obtain 
until superseded or altered.’** The Wisconsin legisla 
ture in 1929 incorporated in the original rule making 
statute the very pregnant provision that “all statutes re 
lating to pleading, practice and proc edure shall have 
force and effect only as rules of court.”*4 That pro 
vision metamorphosed all such statutes into rules of 


court. This could not be considered as a limitation 
upon, cr a marking out of, the exercise of this powe1 


by the court, since it referred only to those statutes 
enacted prior to the rule making statute. The method 


of making over these previously enacted statutes into 


rules of court is not as important as the statutes them 
selves whicl relate to evidence and have not been su 


perseded or altered. Wisconsin is recognized as one 
of the leading authorities in this field. We therefore 
use its statutes and decisions to illustrate the point. At 


0 Pr posal 6—Rule 44 provides for use of certified copies 
uut is only supplemental to other methods 
-’roposal 9—Recommended by advisory committee in its pre- 
inary draft (May, 1936) and in its report (Apr., 1937), but 
ot as yet accepted by U. S. Supreme Court 

Proposal 10—Rule 35 provides for physical and mental ex 
aminations by a physician. We nevertheless 1 proy l 


10 1s an “expression of general public policy” and must he 


1 
I 


ntend propos 


legislature 
31 While the Code does not define substantive and adjex 
tive law because of the difficulty in trying to arrive at a sat 
ition the Court nevertheless follows substantiall 
the distinction made by one authority 
Substantive Law is defined as “those laws which have fo 
purpose to determine the rights and duties of the indi 
and to regulate his conduct and relation with the gov 
ernment and other individuals.” 
Adjective Law is defined as “those laws which have for thei 


purpose merely to prescribe machinery and methods to be et 


\ idual 


ployee in enforcing these positive provisions os 


Willoughby, W. F.—Principles of Judicial Administrati 


Sunderland, Edson R Expert Control of Legal Pri 


cedure through Rules of Court, Supplement to March, 1927 
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judicial authority, but also legislative power, in the 
Federal Government. This construction has been fol 
lowed through the years and by judicial decision and 
statutory enactment the law of the sea has been adapted 
to our present needs. 

Professor Gustavus H. Robinson, a member of the 
faculty of Cornell Law School, in his work, Handbook 


of Admiralty Law in the United States, has con 
tributed to American legal literature a valuable ele 
mentary treatise on substantive American admiralty 


law from its origin to the present day. Professor Rob 
inson has briefly, yet clearly and comprehensibly, 
treated the major topics of his subject. His book 
one of the Hornbook Series and its use is simplified 
by the manner in which his several topics and their 
are outlined and defined. The text 
filled with numerous illustrations to clarify the topics 

scussed, apt comparisons of the existing law with 
ancient and foreign law, and current references to con 
trolling cases, statutes and international conventions. 
The principal topics of this branch of the law have been 
condensed into one handy and valuable volume which 
is adaptable for use by practicing attorneys and stu 
dents alike. 


1S 


subdivisions is 


di 


So for attorneys who have been impressed by such 
maritime terms as “general average”, “amphibian 
torts’, “bottomry bonds”, “restraint of princes”, “1 
tation of liability”, “salvage”, and “charter party’, and 
who have wondered what these legal, yet unfamiliar, 
terms really mean, here is an opportunity, with a very 
reasonable amount of pleasant reading, to dispel the 
mists and mysteries surrounding the language and law 
of the Professor Robinson not only has per 
formed a real service for the admiralty bar, but also 
has made an interesting and important branch of ou 
readable and understandable for lawyers who have 
heretofore restricted their professional activities to 
matters concerning terra firma. 


mi 


sea. 
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Tampa, Florida. 
United State ; 
1939. New 


The Constitutional History of the 
1826-1876, by Homer Carey Hockett. 
York: The Macmillan Company. 

The author remarks in the preface to this book that 
a present day author “however conscious of the defects 
in his work can safely trust the reviewer to point out 
shortcomings which might otherwise escape attention.” 
[ do not feel inclined to respond to this invitation. This 
book is not only done with scholarly competence and 
it recounts in a fresh and fascinating 
manner the story of one of the most important periods 
I commend it to every 
practitioner of the law both for its excellent historical 
account of the period which it covers and for the indis- 
pensable light which it throws on the great constitu- 
tional problems of our own day. 


thoroughness ; 


in our constitutional history. 


This book is the second of a series of three volumes 
bearing the general title, The Constitutional History of 
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PUBLIC LAW 


The Constitutionality of the Posse Conutatus Act, by 
Walter E. Lorence, in 8 University of Kansas City 
Rev. 164. (April, 1940.) ' 

One result of a Democratic House of Representatives 
during the first two years of the Hayes administratior 
was the passage of the quaintly labelled posse comitatus 


act The Democrats were angry because President 


many federal officials and also the army i 
1@ national 


1 


| elections. The Republicans, in contr 
the Senate, had to yield in order to obtain an appropri 
The history of this episode is 

The act provided that “it shall 
not be lawful to employ any part of the 
United States, as a po 


the purpose of executing the laws, except in such cases 


terestingiv set fort 
army of the 
‘se comutatus, or otherwise, for 


and under such circumstances as such employment of 
said force may be expressly authorized by the Constitu 
tion or by act of ” The word “expressly 

is the one that leads Major Lorence to the conclusion 


Congress. 
that the act is unconstitutional as an infringement upon 
the power of the President as commander in chief of 
the army and in conflict with his duty and his oath to 
faithfully Sut it is difficult to believe 
that the the act is a serious 
one Congressional acts which provide that 
the use the army and navy to execute 
the laws when there is an insurrection in a state, or 


execute the laws. 
situation created by 
There are 


very 


President may 
obstruction of the ordinary course of judicial proceed 
ymestic violence that obstructs the execution 
of the law in a state and thus deprives its people of 
their civil or political rights. The author f 
there are many situations where the armed forces would 
be needed but where the use of them would not be “ex 


' 
ings, or ad 


fears that 


pressly” authorized. Sed quaere 
PUBLIC LAW 
Cancers in the Constitution, by KE. F \lbertswort 


) 


Journal 723 March, 


Georgetown Law 


between a constitution that protects 
personal rights” and one that provides 
loans, subsidies, and doles. The 
strain of the latter conception produces the cancers, i. e 


The conflict 1s 
security by 


a lack of constitutional protection for the fundamental 


personal rights They are of two types: A-1 “No 
ceiling on the power to incur governmental debts’”’ 


\-2 “No check upon monetary devaluation”; A-3 “No 
protection against enlargement of the executive power ;” 
\-4 
personnel of 
tecuiol as 


‘No limitation upon Congress in enlarging the 
the Supreme Court’; B-1 
federal taxing power” 


ited restraint upon the 


“Limited pri 
B-2 “Lin 
federal spending power”; B 
“Limited checks upon governmental competition.” ‘1 


ainst the 


eradicate the cancers, the American people must choos« 
“the pathway of protection to ‘fundamental personal 
rights’ against government rather than that of economk 
security by government.” 
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Vew l ] ht nm GYrOSS Recs ipts Taxes 1 hh Be rewind 
White Ca by Thomas Reed Powell, in 53 Harvard 
| Rev. 909 April, 1940 
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every operating that the office has other than 

the items | | 1 
We total the umn and then total the second. 

The second t ratio to the first. The formula 

Li 
€ 21 
100% 

e total I ( 

The actual rat to be 100 r a little more 
ere tue in this ratio; it is just a 
ithe It l 
Let us usti ng ound gures The total of 

lrawing ll lawvers salaries 1s $50,000 
he total of bout exactly $50,000. The 
, (¥ 

S50 OOK 

’ K)O; 
$50.000 


What that 1 that if lawver has a drawing 


( ¢ SS (xy ¢ carry $5,000 
overhe ( pense, in other words, is dis 
bute their draw 
ng allowance ot he junior with a salary of 
$2 000 C KK) of head he senior part- 
ner with a di llowance fF $10,000 must carry 
$10.000 
That seer that one is lined to ask how 
accurate it reall Detailed tests have proved that 
is closel nd accurate et ugh for all prac 
al purpose n who is paid $5,000 invariably 
Sa é fice than one who 1s 
rning $2,0UU0 e s g | service, r 
juires \ Files, and so on 
t c ( st about at $4,500 
The m é ng exactly his 
Men ¢ g e than $4,500 
ve e t true overhead 
Me { 34,500 i ying slightly 
ess deviation fro1 
1 S ¢ i eps the costs 
the vounver ee nd thus helps them get 
tarted. The rtners consider this result whol 
ne and probal tatesmanship. The deviation 
s, af I] endous advantage to 
ny et it be noted that 
the ove t allocated to an individual attor 
ney mi le) tness, for the firm as a whole 
é S ll erhead expense 
) eC p leys whi are 
¢ rect 1 
If a man’s s $5,000 and his share of over 
ead is $5.00 vear is $10,000 
le has to earn $10,000 to pay for himself and to pay 
s allocated f overhead If every attorney 
earned exactl the firm would end its year 
witl 1 drawing nce laries, and all overhead 
l | If one or more 
ttornevs fail their quotas by $2,000 out one or 
ore attorneys nings that exceed their quotas 
$2,000 1 be the same—all drawing 
llowances erhead will be met but there 
Vv ill be neither 1 r | 5 There « in be no profit 
less the « 1 the lawyers in the aggregate 
xceed t 
Now we t stey lawver with the 
$5000 sal $10,000. He has to earn 
$10,000 and to do so by selling his 


ery mat 1 to lard number of 


hours a year. “Standard” does not connote “perfect,” 
it simply means the number of hours experience indi 
cates he actually will work on the average year in and 
year out. From juniors we expect 1600 hours a year, 
from partners 1520 hours and from older senior part 
ners (men over 50) 1200 hours. Any firm might start 
with these figures as the standard expected hours and 
then, after keeping its own time records, should alter 
the “standards” to conform to its own experience. The 
sharp drop in the “standard” hours expected from older 
senior partners is that such men are commonly devot- 
ing more time to public service, to charities, their per 
sonal affairs require more attention, and lastly, it is 
prudent for them to slow down. 


Cost Per Hour 

We know the “quota” for each attorney and we know 
how many hours he is expected to produce. Divide the 
former by the latter and you have the attorney’s cost 
per hour. To keep to our illustration, our $5,000 man 
has a quota of $10,000. If he is a junior he is expected 
to produce 1600 hours for clients during the year. 1600 
hours into $10,000 equals $6.25 per hour. 

If an older senior partner had a drawing allowance of 
$6,000, his share of overhead would be $6,000. His 
quota for the year would be $12,000. He is expected to 
produce 1200 hours. His cost per hour is $10.00 

There is no safe way to make a lawyer’s cost per how 
cheap. That is why he is engaged in a constant race 
against time. But the cost of a given case can be 
sharply reduced if the number of hours the lawyer (or 
his firm) must spend on it can be substantially reduced. 

An extreme illustration will clarify this. A lawyer 
could reduce his cost per hour by having no stenog- 
rapher and typing all his letters, by having no telephone 
and delivering his messages by hand, by having an 
office with low rental in the suburbs and using the 
street car to get back and forth. He might even dis 
pense with law books and use a public library. If he 
could eliminate every penny of overhead his cost would 
still be $3.12 per hour (if he is to earn $5,000 in the 
year) and it would probably take him five to ten times 
as long to handle a given case as his properly equipped 
rival. In that event his cost to get the case done would 
be very much higher than that of his rival at the bar 

Once the cost per hour of every attorney in the office 
is fixed, obviously the cost of any job can be told. Let 
us assume that in the John Doe-Advice case the junior 
with an hourly cost of $6.25 worked 10 hours. His 
cost is $62.50 Let us assume that the older senior 
partner worked 1.1 hours. As his cost is $10.00 per 
hour, the cost of his work on the case is $11.00. Thi 
total time cost is $73.50. That is the cost. Maybe the 
bill will be more than that, if so there is a profit 
maybe it will have to be less, if so there is a loss. In 
practicing a profession knowledge of cost is a helpful 
euide towards arriving at a fair bill but it is not a deter 
minant. However, if the bill must be below cost the 
firm at least knows what it is doing. 

We can now take a final step called “prorating.” In 
the case on which we have assumed an older senior 
partner and a junior worked, let us assume that a sec- 
ond junior with a time cost of $5.30 per hour worked 
five hours. 

The senior partner (who is the responsible attorney ) 
wishes to send out a bill and asks Accounts for a time 
cost report on the case. Accounts, by looking at the 
Time Service Ledger for the case, reports that the above 
three did the work, the time spent by each, and the total 
cost of the job which is $100. 
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LEGAL ETHICS AND PROFESSIONAL DISCIPLINE 
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Attorney May File Certificate of Bias, Though He 
Advises Against It, If His Client Insists 
HE late At Flegenhei lias Dutch Schultz, 
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PROFESSIONAL ETHICS AND GRIEVANCES 


Arant 


( h irinan 


davit of Flegenheimer from the files. Thereupon his 
counsel took an appeal to the Circuit Court of Appeals 
and asked the Court to intervene and relieve them from 
the alleged unwarranted charges against them, made by 
the trial judge. The government moved to dismiss the 
| [he 


appeal, on account of the death of Flegenheimer 
Court said: 

\fter argument and full consideration had, we art 
of the opinion that while the appeal should be dismissed 
i grave duty rests on this court—in case it finds frot 
the proofs that these counsel were unjustly charged witl 
iproper conduct—to protect the good name of the 
United States Commissioner and the counsel \ ftes 


careful study of the record and the facts of the cass 
f 


we are of opinion that it is the duty ot 


this court, in case the record contains any wrongful 
aspersions on their character, to so hold and protect 
them in the performance of their duty as counsel. We 


ind no reason for questioning the action of the United 
is good faith and integrity « 
existed in hu 


ioner or h 
that 


tates Commiuss 


purpose in asserting jurisdiction 


under the Act of Congress specified. Whether the Com 
missioner and deceased’s counsel were right in their 


was right in its 
juris 


whether the court below 
that its bench warrant superseded thx 
is a question not before us 


contention, o1 


tion of the ¢ 


ict ommissioner, 

and not necessary to our decision. The sole question as 
to that proceeding is the good faith and integrity ol 
the counsel and Commissioner in so contending We 


| no improper conduct in the counsel of the deceased 
certifying to the good faith of deceased's affidavit o 
bias. It is not for us to decide, and we do 
not decide, the question of whether that affidavit was well 
founded or not. That question is not before us and not 
yur decision. But we find nothing to 
good faith of Governor Silzer and_ his 
associates in the surrender of the deceased to the Com- 
in signing the certificate which the statute 
provided for. That they tried to induce the 
not to file the affidavit does not imply that they used 
bad faith thereafter in signing it. As long as the de- 
ceased honestly believed that the Judge was biased and 
what facts he based his opinion, it was his 
ight to call on his counsel to give the certificate 
provided by the statute in order to have the question of 
rmined. It herefore, quite clear to us 
that the issue before the court was one of removal of 
the man it had in custody and the court was not called 
in deciding that question, to pass upon the ethical 

If they were guilty of anything 
entitled to have 


necessary 


f 
s 
< 


missioner 01 
deceased 


stated on 


leter 


bias det seems, t 


upon, 
conduct of the counsel. 
wrong or unethical conduct, they were 
that matter disposed of in a proper proceeding looking 
punishment or disbarment. 50 regarding, the 
npeal of the deceased is dismissed, but the opinion of 
the court below is ordered to be stricken from the record 
of this court, and for so doing we find support in the 
remarks of Chief Justice Fuller in Green v. Elbert, 137 
U. S. 615, 11 S. Ct. 188, 34 L. Ed. 792, and in the 
opinion and cases cited in Keown v. Hughes, 1 Cir 
65 F Fleqenheimer v. U. S. 110 F. 2d 379, 


380 


Pennsylvania County Court Imposes Restriction 
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A lawyer in business 
of the profession. A 


(COM MITTE] 


became a basic 
titutional ‘Tt 


power ot tft 


a barrie 
vel Ln peopie 
gislators nor judges are tree 
57 N. Y. 244, 250, 
418. Applying this basic 
bles e have no doubt that 
the inquiry at the 

g1 ver Of immunity 

€ a privilege 

ntees t m, he was within 


Justice Lazan 


t its Exercise 
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Decrease in Law School Enrollment 

A report recently issued by the Section of Legal 
Education and Admissions to the Bar of the American 
Bar Association notes a substantial drop in enrollment 
in law schools in the United States during the past 
year. Last year, the enrollment was 37,406; this year, 
it is 34,539, 

This was doubtless due in most instances to the in 
creased entrance requirements and in other cases may 
have been the result of increases in tuition rates 

Of the 180 schools a minimum of two years of col 
lege preparation is required by 111, three years is de 
manded by 35, and a college degree is required by 10 

Among changes in bar admission requirements made 
during the year the report noted the action of the Ken 
tucky Court of Appeals in providiny for two years of 
college work as a prerequisite for the study of law and 
the change made in Kansas to require a college degree 
of all law students who apply for admission to the bar 

It was noted that there are still 180 schools, of which 
102 (8 conditionally) have been approved, while 72 
are unapproved by the Section. 


OPINIONS ON PROFESSIONAL ETHICS 


BETWEEN LAW- 

LIEN] ATTORNEY 
is governed by the rules of conduct 
isiness partnership between lawyer 


and layman is permissible unless the service rendered is 


regarded as practice 


f law when done by a lawyer. 


er to enter into a proposed 

ed on the register of 

; I ( (On as entitled 
presentation and prosecu 

( u ho is not a member 


en In connec 


e of the respective pro 
é | { {i 

ss of the partnership is 
ipplicants in 

pplications for 

rtnership is 

resentatio1 f applicants in 
ications fot 

; 
ikings 

as to whether or not 

ned on a client’s invention. 
9 pending ap- 

~< f patents 

ense agreements under 

s for patent ir issued 
her or not 
é fringed by 

1 subr tted 

S ethet r not 

Fe ¢ tion would, 
é ning them, be 


» - . 
2. Is the propriety of entering into such a partnet 


ship affected in any way by the fact that the non-lawyet 
was enrolled on the register of attorneys prior to De- 
cember 31, 1925, in view of the following provision 
of Canon 29 of the Canons of Ethics of the American 
Patent Law Association. 

“Partnerships or other associations for the perform 
ance of professional service either in or out of court, 
shouid not hereafter be formed between members of the 
Bar and non-members, and firm names or titles which 
include the name of a person not a member of the Bar 
should not be adopted or used; provided, however, that 
persons duly registered on or before the 3lst day of 
December, 1925, as entitled to practice before the United 
States Patent Office, and in good standing at said date, 


shall be recognized as having the same status before the 


Patent Office as members of the Bar, if clear indication 
is given in connection with the use of the firm name 
or of the individual names of the members thereof, 
according to their qualifications as registered solicitors 
of patents or as attorneys-at-law.” 


3. Should the lawyer member of such a partnership 
(assuming the propriety of entry thereinto) engage in 
the practice of law on his own account, utilizing the 
office facilities of the partnership with the consent of 
the non-lawyer partner? 

The Committee’s opinion was stated by Mr. Tari 
Messrs. Arant, Houghton, Miller, Brown and Drinke1 
concurring. Mr. Phillips was absent and did not par 
ticipate. 

It is not necessarily improper for a lawyer to engage 
in a business or to form a partnership with a layman 
for that purpose. But when a lawyer does engage in 
business he must conduct himself and his business with 
due observance of the standards of conduct required of 
him as a lawyer. And when the business is one which, 
handled by a lawyer, would be regarded as the practice 
of law, it continues to be the practice of law so far as 
the lawyer who is engaged in business is concerned 
The fact that a layman also is permitted to render the 
same services does not alter this conclusion. (Opin 


ion 57). 











CONFIDENTIAL COMMUN 


duty of an attorney not to divulg 
tions, information, and s« 





or acquired during their profess 
continues after the relat 


ceased 


CONFIDENTIAL COMMUNI 


to the General Rule—Where a : 
his client, he is not precluds 
respect to the false accusation 


CONFIDENTIAL COMMUN 
to the General Rule—Wher« 
to commit a crimé lav 
disclosures to prevent the 


it is threatened 


¢ the ft 
rict oe \ 
Sct ere 
erm I 
ment e tru ( 
roe ' ‘ 
ir} 
comnat emt 
rl ne " 
al 
{ ; ' ' 
F ) 
by lat ¢ 
Ni r 
te } fore 
tt ' 
recital tive 
epnre ‘ 
‘ the 
S e ¢ 1 . 
nase the r ¢ 
wrstat ‘ 
f 
oT \ 
| i V\ 
ic ‘ 
| ODM Tie 
ene ‘ 
eport 1 
t 
hs 
Ee 


I¢ 


ATIONS—It is the 


lential communica 





i to | 
relations. This duty 


im by his client 
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ATIONS — Exception 


is fals« ly accused by 


isclosing the truth in 


ATIONS Exception 
unces an intention 
with propriety, make 


those against whom 


tng 


mn 





onsummated, we 
bl nd that A must 


is advised of 
company, and 
con- 


trust 
with 


losures to the 


ay take such 
the trust com- 
utive officers 
nail 


not 


rlON Ol, 


NSTI 


to a third person 

We are of the opinion that A may not, without con 
sent of the trust company, institute disciplinary action 
against the officers of the trust company who are mem 
bers of the Bar, if to do so would involve a disclosure 
of confidential communications to A. 

Neither do we think A may initiate, without consent 
of the trust company, any proceedings to protect himsell 
which would involve a disclosure of such confidential 
communications. He would be justified in making dis 
closure only if he should be subjected to false accusation 


the trust company 
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Final Authority as to Validity of Adoption 


By JAMES QUARLES 


(/] District of ¢ olun 


iie¢ nited 


m involved 
lature of Kan 
was effectual 


me, 1s one ol 


is submitted, 
te Kansas 


voted against 


the presiding 


lution. Later it 


The 


also 


ity vote. 


tion, and 


resentatives, in an 
urt ot 


he Secretary of 


Kansas, 
the reso 
ad to endorse 
restrain 


lso to 


ng the resolu 


thenticating it 

] ? 
rie Lieutenant 
ure as to the 


to cast the 


sed amendment 


a previous 
States and 
uisite number 
urteen years 
proposed by 


ts 1 
l 


judgment 


the United 


rom those as- 
it \loreover, 
e Court: the 
tice i whes 
lI ng in the 
: ' 
varticulars, in 


1 Ba 


which opinion Mr. Justice Roberts, Mr. Justice Frank 
furter and Mr. Justice Douglas joined; an opinion by 
Mr. Justice Frankfurter also concurring in the affirm- 
ance but dissenting from the majority view that the 
plaintiffs had standing to sue, in which opinion Mr 
Justice Mr. Justice Black and Mr. Justice 
Douglas joined; and a short dissenting opinion by the 
late Mr. Justice Butler; joined in by Mr. Justice Mc 
Reynolds 

Out of the variety of propositions advanced in the 


Roberts, 


opinions above enumerated, I have chosen for this dis 
cussion the broadest and most basic, namely, the propo- 
sition, unequivocally maintained in the opinion written 
by Mr. Justice Black, that whether an amendment to 
the Constitution has been validly adopted is a question 
exclusively for the determination of Two 
brief excerpts from his opinion will suffice to show his 
position and that of the three justices who joined in it: 

‘Proclamation under authority of Congress that an 
ratified will carry with it a 
solemn assurance by the Congress that ratification 
has taken place as the Constitution commands. Upon 
this assurance a proclaimed amendment must be ac 
a part of the Constitution, leaving to the 


Congress. 
been 


amendment has 


cepted as 


judiciary its traditional authority of interpretation.” 
307 U.S. 457. 


“Neither state nor federal courts can review that 
power. Therefore, any judicial expression amount 
ing to more than mere acknowledgment of exclusive 
Congressional power over the political process of 
amendment is a mere admonition to the Congress in 
the nature of an advisory opinion given wholly with 

out constitutional authority.” 307 U. S. 459. 

Are the quoted propositions tenable? Is it the law, 
that the question whether an amendment has 


adopted in the manner prescribed in and by the Con 


been 
stitution is one for Congress, and it alone, to decide; 
and that the courts have no jurisdiction in the matter? 

My answer is a courteous but an unqualified nega 
tive: and the thesis sought to be sustained by what 
follows is that responsibility touching the constitutional 
i the adoption of amendments is very far from 
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has been Eleventh Amendment had not been legally adopted, 
te | the Constitu- because the President had not signed the resolution 
proposing it. But the court held that Article I, Section v 
adopted 3, clause 3, of the Constitution, which clause provides 

Constitution” it that “Every Order, Resolution or Vote to which the 


ent. Fur- Concurrence of the Senate and House of Representa 








tT } orm 1 
a ignil 


=e 


ermore, the lefinite judicial quality and tives may be necessary .. . shall be presented to the 
nstitutional President, etc.’ applies only to ordinary legislation It 
e, alwa nd necessarily said: 
onlv upon ser dd e . 1" ' : -vidently a substant ' 
ly u Che case of amendment is evidently a substantive P 
CIpit US >. Of act, unconnected with the ordinary business of legis 
Oo reclared lation, and not within the policy, or terms, of invest 


ul ing the President with a qualified negative on the 


g 
v ( or 1 acts and resolutions of Congress.” 
termined by More than this: A hundred and twenty-two years 
be tried by later, in Haw Smith, 253 U. S. 221, 229 (1920 
the Court held that, in reality, the ratification of an 
( nthe first amendment not legislation but something different 
> It said 
col : “Rati it I | a otat I i const tutional a end 
( tution would ment is not an act of legislation within the propet 
the sense of t ord t is but the expression of the 
) rea issent of the State to a proposed amendment.” 
clear] S It is true, however, that in Leser v. Garnett, 258 
= 130 1922 vhich did relate to the ratifi 
nd of an amendment, the court stated that-the procla 
rests, tion of the Secretary of State was conclusive 
hen a merely cited Field v. Clark, and apparently wi 
having in mind th important difference it had, i 
t ¢] earlier cases, pointed out between ordinary legislation 
il rie > } - 
verity, and the adoption of an amendment to the Constitutio1 
¢ t is ind w - undertaking to fortify the assertion with 
256 any argument based upon principle. 
‘ S 1 urt, that a1 jut is Field v. Clark clear and sound authorit o1 
Imet { t last of the the contention that the courts are concluded even in the 
re 11 t not on the matter of ordinary bills and resolutions? In that case 
e of the t Secreta State. and it was claimed that the bill as signed and enrolled lacked 
\ a section which the committee reports and journals of 
the exact the two houses revealed it should contain. And whil 
effect It the opinion has in it language tending to sustain the 
is thre view that, as to ordinary legislation, the court will not 
nflict witl go back of the enrolled bill, the question, at botton 
ve been was treated by the court as being one simply of evi 
é lentl he dence: that is, whether the journals, committee r 
ind. ports, o1 the enrolled bill was the best evidence of what 
| e Black to provisions the bill as actually passed contain« 
Ipport n the first held the enrolled bill to be the best evidence. 


hoped that the court 
Secret ndment has been has not abandoned, and that it will never abandon, the 
143 U.S sane, thorough-going, and time-honored juristic pri 


YY. ILhat ng t t was correctly ciple enunciated by it in Gardner v. Collector, 6 Wall 


lamation of However, it is devoutly to be 


( ess, not the 499, 511, where, speaking by Mr. Justice Miller, it 
Constitution ; and that held 
is authority “We are of opinion, therefore, on principle as well 
ent Even wet nceded that. as authority, that whenever a question arises in a 
ssible for a court of law of the existence of a statute, or the time 
validity. when a statute took effect, or the precise terms of a 


respect of the statute, the judges who are called upon to decide it, 
to resort to any source of information 

fied or allow which in its nature is capable of conveying to the 
; rious matter of judicial mind a clear and satisfactory answer to such 


i 9 nstrument juestion; always seeking first for that which in its 
let nature is most appropriate, unless the positive law 
tween ordi has enacted a different rule.” 


lved in The pzinciple underlying the above canon smacks of 
tution, was the very essence of the judicial idea, and should, there 
* C ‘ = 1 1 . - a = ‘ . . . . - 
e Supreme fore, always characterize the judicial process. And if, 
irt in the th z rginia as the court there said with so much deliberateness and 
al . I t wv nt led that the solemnity, the rule is to be followed when dealing with 
























- 7 / : 
? C . 
as U ~ = . 
‘ on ‘ 
7 Sy ; 4 
al : 3) L 
A, 4 . a ~ : j 
il a 
’ : Sas 
. “ 
— ; x : 
—, pe : Le 
| j a 
, _ - “ < 
- ; . - >  * J U 
- 7 5 : : : 7 
< | , : : Heo Bo 
' p F: y 
= | ° ; 
- J rat : 
‘ 
f cas : " 
™ - A om 
* Ting ou , : o ° 
< f ws — aa 
= I) = Oa zo 
a . - 4 7 e- 5 
o CY - — > 
>» — = f tne 
y 
= j 
j 
7 
/ 
: ? ; 2 _— = 4 ; 
$ . : : 
a » -: | 
¢ . 3 = : i | 
— Ss Siow - ms . vo § | 5 | 
3 7 sess . ; ae = c LH ¢ - ¢ ~ ‘a . ee a 
- = 3s * - + / = ~ ~ a - ‘ — - > = 





6 Juty, 1940] AMERICAN Bar ASSOCIATION JOURNAL 621 








/2,000 FL cinta ees 


EVERY VOLUME OF AMERICAN 
LAW REPORTS adds to the legal pro- 


fession’s sources of quick information. The last volume of 





A.L.R. (released June. 1940) contains among others the 


follow ing complete annotations. 


* Regulating motor dealers. 126 A.L.R. * Attachment or garnishment of Work- 


740. men’s Compensation award. 126 


| A.L.R. 150. 
* Construction and application of pro- 
* Taking per stirpes or per capita under 


awill. 126 A.L.R. 157. 


visions of Income Tax Laws allowing 


credits for dependents. 126 A.L.R. 


8 . . . 
” * Bank’s liability for dishonoring check. 


126 A.L.R. 206. 
* Apportionment of income at termi- 


nation of tenancy. 126 A.L.R. 12. * Limitation of actions as to stock- 
- holder’s liability. 126 A.L.R. 261. 
* Cancelation of life insurance policies . 
= for nonpayment of loan. 126 A.L.R. * Stage of trial at which nonsuit can be 
102. taken. 126 A.L.R. 284. 


Ou 





AMERICAN LAW REPORTS ANNOTATIONS now 
consist of over 12,000 master briefs always kept to date 
by means of the A.L.R. Blue Book of Supplemental Serv- 
ice. These are reasons why A.L.R. constitutes the most 


practical modern legal library. 








Either publisher would be pleased to furnish full information on request A 
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TABLE III 


Pre-Trial Procedure in the Wayne County Circuit ¢ 
1935 1936 1937 38 
Number of cases finally disposed 
of on pre-trial hearing...... 2,016 2,886 3,198 3,533 
Number of cases finally disposed 
: by treal.... eb tree . 2,949 2,948 2,600 2,306 
Total cases ready for trial.... 4,965 5,834 5,798 839 


Need for Better Judicial Statistics 

The value of such authentic statistics as are found 

Michigan Report, is obvious. It would be a 

good thing for the profession, and for our national jur 

isprudence as well, if we had similar authentic figures 
for every State and for the Federal courts. 

\ commendable step in this direction was taken 


Congress within the last year in creating the new 
‘Administrative Office of the United States Courts.” 
The appointment to that office of Mr. Henry P. Chan 
dler, a Chicago lawyer, is also a matter of outstanding 
Anyone who heard the strong commenda- 
tion given to Mr. Chandler and the work of hi 
by Chief Justice Hughes in his address before the Law 
Institute May 15th last, could not help but realize 
the significance both of the creation of that office and 


the appointment of Mr. Chandler to his important post 


signincance 


s otmee 


It is also a matter of satisfaction that Mr. Chandler 
has set up what is called a Statistical Division in his 


office, which has been placed in the capable hands of 
Mr \\ il] Shafroth as Director 
r 1 


[hese things are all definite steps in the right direc 


tion, and will no doubt give impetus to the movement 
for authentic statistics about Judicial Business in all 
vu ts, Federal and State alike u. A. J 
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Lawyers of Continent Unite usion of knowledge of ¢ f from TRE RECORVER [ie 
- 7 the various countries throug it the legal newspaper of Sar incist 
eri , and to encourage cordial in June 16, 1940 
e a ng the lawyers of the Services of thousands of lawyer 
lemisphere in any kind of work in which the 
ted States organizations which special training and qualifications 
red up for membership may be of use will be put at the d 
‘ tion are \merican Bar posal ot the Government i" the 
t ew York City Bar Asso national defense program, if a res 
\ ican Foreign Law Asso- tion of the New York County Law 
to Rica sar Association, yers Association represents the vie\ 
\ssociation Federal of the bar generally 
Che resolution, offe DY Id 
el I ndez Supervielles, Dean M. Otterbourg, chairm: f ul 
t \ ciation I Habar iuthorized practice of law « t 
the Provisional President of tees of the American Bar Associatior 
t nd Mr. Willi Ri and the New York County Lawyer 
nee the State Department, th« \ssociation, was adopted by the lat 
S Secretarv-General ter group’s board of directors unani 


yusly. 
As announcement was made of the 
ippointment of a special committee 
to act under the resolution, 
I. McManus, 


ciation, expressed the hope that thi 


secretary of the asso 


example would be followed b ther 
throughout tl! 


bar organizations 


country 


See 
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FOR INSURANCE F 


The more questions fire insurance buyers ask, the 
better IRM representatives like it, for the more 


ACTS 
md 


closely IRM protection is scrutinized, the greater 1s 


the likelihood of its adoption. 


sfr~hic 


7 J - " - ‘ . 
VW fren our representative says: 


that frequent and regular inspections of 
your property by IRM fire-prevention eng! 
neers lessen the risk of fire and its accompany 


ing losses 


that losses are settled promptly when 
they occur 


{ 


that policyholders have received a 25% 
return of their premiums annually since the 


founding of this group 


he will be glad to substantiate his statements with 


w ‘ , ] 
ictual facts from the record. 


Send for the booklet describing practical ways in 
which IRM can benefit you. You will find that the 
contents repay careful examination; we believe you 


will want to verify the facts—and then decide where 


to place your insurance to your own advantage. 


IMPROVED Risk MuTvALS 


60 JOHN STREET, NEW YORE 


A nation-wide organization of old established, 

idard reserve companies writing the follow 

types of insurance: Fire « Sprinkler Leakage 

se and Occupancy « Tornado and Windstorm 

« Earthquake « Rents « Commissions and 

Profits « Rict and Civil Commotion « Inland 
Marine 
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senrciati . b ntt, | ‘ine Bluff. President: with a true-false examination cove! 
Bar Association of Arkansas maxes Ye. Texatkema. Vice. img forty questions oo iMincls probex 
nts t] resident: and Roscoe R. Lynn, Little procedure. Each person present checked 
T t eld k, Secreta The only retiring of his own responses to the questions sub 
ot Spring kat larve l. Harrison. the new mitted, and then graded himself as the 
t the n } esident havine been Vice-President correct answers were given. This wa 4 
1940 I t tort) thi the past vear. and the Secretary followed by a period of general ques 
utive al ne heen continued in offic: ~ tions and answers from the floor 
\ Pecciies. Miametes On the evening of June 11, the s¢ 
3 with Tas f Te tion on civil practice and procedure p1 
Ik xecutive Secretary ; : 
( t ’ vided another program innovation wit! 
age 1 ' any t its demonstration of pre-trial practi 
ick 1 response conferences. Following opening dis 
dent cussions by Circuit Judge Victor Heny 
hill, Carlinville, and Circuit Judge Jo 
seph E. Daily, Peoria, Judge Walt 
]. LaBuy, Chicago, who preside ‘ 
pete the pre-trial calendar in the ‘ 1 
: court of Cook county, conducted 
typical pre-trial conferences usi: 
, tual cases from his caqurts, with Alb 
E. Jenner Jr., Chicago, chairman t 
" section, and Thomas L. Owens, ( 
cago, taking the parts of opposit 
" counsel in the cases considered Phi 
fa practical and informative det t 
_e : tion was one of the high point 
: convention program 
Pa The opening business sessior 
" eeting was held on the mornit 
, June 12, in the Sangamon County 
cuit court roor in the building 
erly used as the state capitol bu 
t ALBERT J. HARNO of Illinois This room is_ histor 
le ‘ ent. Illinois State Bar Associatior significant as being the tormer « 
sill tee bers of the Illinois house of repr 
a cae , Ili . C B 4 — tatives in which Abraham nm 
tive en inois State Bar Association 2.04 pic last term in the Tilinois les 
CI —" C REMONIES in honor of it islature, the scene of Lincoln's “H 
ae Da : members admitted to the bar of Divided” address and many of t 
‘ ” i fifty years or more, the portant informal debates between | 
se 8 sad ' nual dinner address bv Federal coln and Stephen A. Douglas, and 
2 oe ee OES udge Merrill E. Otis, Kansas City, an room in which the body of Lincoll 
, ; t ‘ P ‘ “a number of innovations in bar ass¢ in state on its return from Washing 
: gies tion program presentation provide ton following the assassinatio1 
5 the section organizations combined This morning business sess 
aoe Se : ike a most attractive progra! devoted entirely to the annual addres 
— ‘a t sixty-fourth annual meeting of the by the president of the Associatior 
S ot “State Bar Associatior1 c 1 Charles O Rundall, Chicagt the re 
, field on June 11, 12, and 13. Th ports of the officers, committees 
Ch convent t orning eration of Wives of Iilincis Law sections, and a number of items of ad 
. t t i tate bar auxiliarv organization, ministrative business The traditional 
ts nua meeting at the sank law school alumni luncheons followed 
side G nd place the morning session as one of the in 
9 llowing the annual meeting of the portant features of the social prograr 
Governors on tl ftert { the convention. 
ine 11, the convention opened wit Beginning on Wednesday afterno 
isual type of program featuring J 12, and continuing through until 
and answers on practice the ceremonies in honor of veterans or 
new Illinois Probate act /[hursday morning. June 13, the g 
‘ e effective , nuat program otf the conventior 
Villiam M. Tames } provided by the various sectior t 
irman of the section on pre illinois State Bar Association 7 
trust la turned the tables on sections contributed to this general 
f tarting his prograt : providing still further intere 


O24 
































' 4 
628 1} 
t nrecentat ' 
\ ( rtiuire frot ‘ 
I l 
+ y tat ’ ‘ 
sé €a 
’ ? t +} f t T 
f é 
ent teatures of it [ r 
l ] ¥ 
? rt ‘ 
¢ ritter ] 
} 4 f ( { Té 
l I 
t ' Sr not 1 ¢ + ¢ 
( t elt 
tur sirt ¢ ’ ‘ 
i 1 ou O 
1 
procedure t t 1f t 
. n idopt ’ { [ 
( vag | y 
1 1 
} cot 910 ¢ 
' “ee c 4 ‘ 
t 4 t eT l 7 
; r “9 nd ¢ ‘ ‘ 
my =" 
] ‘ } nee T t ‘ ? 
' provided 
t . reny 
nrecent mt ] ‘ 
’ ‘ truys ‘ ft t 
1 3 
\ te ) 1 ( 
a P ; 
oe § ' rate scr ‘ nr 
' ; " ; \f T 
n the eT - h 
rt} Pesal . r 
iT L he i] ) ~ 
ludg« Otic ret ¢ ‘ 
(sre ar hict ry + ; 
nent fr lel 
‘ ) ra ‘ < 17 eT T T 
i v i 
nd wovernr 1 ler f 
d gove nent é ‘ e S&S 
enth Cirednit ( rtrt \ 
cu 
eae a ‘ ri 
ral Wistr ur c ttir 
were STy¢ o1e<t ‘ 
} s 
casion 
T 
()n | irs t 
ectior nN eg st 
ati V 1< iames ™ K I 
r - , 1 + r 
3 ( r t 
7 hy + * + 
idl NICanidas ce > 
Snrinotie ore 
| } £ 
neni: nda ¢ Sear 
j ( ne r 
7T) { r T's Tt 
> d i .s 
( u 1 cases I “e 
C i 
( rt ctor y ati? ‘ r 
I i £ 
+ ‘ hie ¢ + , Lh rs ‘ 
S secti S Ran 
tor 1 tir : : ' ‘ ‘ 
s< e if ct 
7 = + + myer } 
eTriais tor enens stor 
48 1 +4 rT? 
e bet and ar of , + ' 
‘ 1 ‘ 
cular € ) S! I € St I 
State Supreme t 
ntinwine the ecn 
I x 435 > 
. ed ; ect ‘ 
V l £ 
the sectior nrahat na +t: + 
=e T.1 
' sent Viortoyr } ' 
-+ relatir + ] 








i LASSOU'l VTION () I 
{ tat itive 
£ sh. er" 
I Wa « 
re ¢ nne 
r re é 
?éC~E eet 
tine 
if101 
+1} )~ P ¢ > + 
net. + Watert 
Sevi ‘\ VV alt 
er ’ tive ractic ' t 
i ’ AL l 
State \ i I 
a tnis I Th ma 
(} oO } ] 
nicag I tne 
point of s by virtue 
nt ¢ - the ear Ri 
ipient t An t 
€ in in 
+ . 4 ; + 
ition A r distingu 
Dea t hn H 
Chicago r r R ' 
' 14 ‘ £ ¢ vi 
i] ( \ 
H{ C+ y ( 
il na i 
ting f af + 
1 ‘ 
’ nT +h, 
, \« t 
‘ tire 
ucté r ; 
. 49 
+ ¢ ( + \ 
niec + : Albert 
+i nd lefe ; ¢ 
r 
T t 








de € i 
_arponda ient 
e-pres t t ' 
ar , 
oneid t é y { 
.4 ir? ‘ ‘ 2 Cc tt 
cvyrer ' . ' 
1 ng : 
¢ hi ’ - ? 5 
rn Oo ‘ T 
vernor t ter! i 
e VV leyi, ! i 
é rincetor t riart 
+ TI , 
ere t i l ASS 
. 
+ r) > t ? t 
‘ ai deleg ace Ave 
ciat Hou 
, eg int 
¢ 1Y4U) annua 
[ i. I 
ft y t 
ce é ve 
+ 1] , 
ral m0 \f 
‘ nre ¢ ' 
L0 é x 
\ Stephen “ é té { 
‘ ret \ , | 
OC nrings ‘ 
‘ 
| 5 
Ix \ 
, + , } 


Bar Association of the State 
of Kansas 








c | ‘ ‘ 
State K 
as 
ry K sacs - est 
, ) 
‘ meet ' 
vil \\ - I 





~ 


fate 





7 
940 
ele 
T 
] , +} 
t 
| \ 
t 
, 
ms t 
} 
b 
, 
eve 
Daf&r 
K S 
| 
ft Tt i 
wre47 . 
| 
Af 
\ 
oO! I 
1 LJ 
er A 
sit ( 
11 
it ke 
t, 
h 7 ft ft 
l 
Naturday 
4 
; \tlar 
( itizen ' 
) 
tening mnd 
P Herit 9 
Mr T) 
notor 
gto! 
e de 
. , 
he highlig 
the 
\ 
r \ 
ul l 
+] > 


N1 WS (¢ 


id 


ae 


9F THE Bar ASSOCIATIONS 


of the retiring president, Ralph 


cted Pr t-Elect ar [. O’Neil of Topeka a few hours after 


turned the gavel over to the new 
nt He succumbed to a_ heart 
while he, with some thirty-five 
most intimate friends, was at 


g a dinner at the Stanley home 


Neil was very active n the 
of the Kansas and American 
itions and was past Con 
the American Legion 
RoBert M. CLarRk, 
Secretary-Treasuret 


Louisiana State Bar 





Association 


Kay-Hart, N.Y. 
PIKE HALL, JR., 
resident, Louisiana State B 


Association 


third annual meeting ot 
uisiana State Bar Association 

in the Louisiana State Exhibit 
Shreveport, Friday and Sat- 
\pril 26 and 27, 1940. The meet 


very well attended. Eugene 

President, of New Orleans 
e convention to order and gave 
e of the Association's activities 
his term of office. 

outstanding features of the 1940 
eeting were, first, the adoption 


unimous vote of the resolution of 


¢ +1 : ( 


xecutive Committee of the Asso- 


urging repeal of the State Bar 
in existence in Louisiana and 
the approval by the Association 
integrated bar in Louisiana, in 
the proposed act to integrate 
In the proposed act, the Su- 


irt is memorialized to exercise 


herent powers by providing for 


tion and regulation of the 


629 


Louisiana State Bar Association; by 
providing rules and regulations concern 
ing admissions to the Bar, the conduct 
and activities of the Association and it 
members; and by providing a schedul 
of membership dues, the non-payment 01 
which shall be grounds lor suspension 
and by providing for the discipline, sus 
pension or disbarment of its members 
etc. This bill has already been intro 
duced in the 1940 Legislature 

Honorable Walter P. Armstrong of 
Memphis, Member of House of Del 
gates of the American Bar Association 
was the guest speaker and spoke on the 
topic, “The Lawyer Faces the Fu 
ture.” Mr. Armstrong’s address showed 
thought and care, was well delivered 
and proved interesting and instructive 

John H. Tucker, Jr., of the Shreve 
port Bar, addressed the Association o1 
“The Work of the Louisiana State Lav 
Institute.” The Louisiana State Law 
Institute was recently created by an act 
of the Legislature. Mr. Tucker is the 
President of the Institute 

Another address that proved of inter 
est and instructiveness was by Paul G 
Borron, Jr., of Ilaquemine on “Sugar 
Legislation.” The members present 
and particularly those interested in the 
subject were enthusiastic over the 
amount of help to be derived from Mr 
Borron’s address. 

The address of welcome on behalf of 
the City of Shreveport was made by 
Sam Caldwell, Mayor. The address 
welcome on behalf of the Shreveport 
Bar Association was made by Milton | 
Trichel, Lie of Shreveport Respot 
on behalf of the visiting delegates 
made by Frank B, Ellis of Covingto: 

The officers elected for 1940-1941 w 
der the 1939 amendment to the charte: 
re: Pike Hall, President, Shreveport 
Henry P. Dart, Jr., Vice-President 
New Orleans; and W. W. Young, S« 
retary-Treasurer, New Orleans 


ny, a 


FOUR years’ study by the Cleve 

land Bar Association of the prob 
lems which have been created in Ohio 
by the establishment of administrative 
agencies terminated in May when Car) 
R. Alburn, Chairman of the Adminis 
trative Law Committee, presented ti 
the Executive Committee a report. This 
report proposes an amendment to the 
Constitution of the State of Ohio so as 
to give the Ohio Courts of Appeals 
revisory jurisdiction of the proceeding 
of administrative officers that may be 
conferred by law. Judgments of the 
Courts of Appeals shall be final in all 
cases as heretofore has been provided 
except in cases involving questions aris 
ing under the Constitution of the United 
States or this State, cases of felony 

















What to Do This 


Summer 








LAW BOOKS 


We carry a big stock of second-hand sets 
and text books. 

have just received in stock a complete 

y consisting of all the National Reporters 

cluding Federal, American Digest System. all 

complete to date and in fine second-hand buck 

am binding, and many latest text books. We 
would appreciate your inquiries. 


BURGER LAW BOOK CO. 
537 S. Dearborn St. Chicago, Ill. 





USED LAW BOOKS 


Claitor’s Book Store 
Baton Rouge, Louisiana 











LAW BOOKS 


New and Used 








Largest Stock of Sets & Text Books 
List on Request 
ILLINOIS BOOK EXCHANGE | 
(Established 1904 


337 West Madison Street Chicago, Illinois 











WANTED 











FOR 
LEATHER BINDINGS 

















